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1.0. Introduction

The purpose of this report is to investigate tla¢ust of land use legislation in the Northern Cape
(see attached Figure 1). The Northern Cape congp@i3elocal municipalities located in the
following 5 district municipalities (DMs): FranceBaard DM, John Taolo Gaetsewe DM,
Siyanda DM, Namakwa DM and Pixley ka Seme DM. Kindeis located in the Sol Plaatje
Local Municipality which is part of the Frances BhdM. The Provincial department of Co-
operative Governance, Human Settlements and ToaditiAffairs is based in Kimberley but

have regional offices in the district municipalitie

The report reviews broadly the state of land uggslation relevant in the Northern Cape
Province, provides an understanding of land useractice and comments on law reform
processes where applicable. The report also osatlinstitutional responsibilities, decision
making structures and processes; then draws intipinsa for the status of current land use

legislation and conclusions on the laws as apphi¢te province.

The research material used in the report is basestocondary sources, a desk top understanding
of the status of land use legislation, the coltattof empirical information and qualitative
interviews conducted primarily with the Northernp@aprovincial department of Co-operative
Governance, Human Settlements and Traditional AfdPG: NC CoGHSTA) and local

municipal officials in the planning division of SBlaatje Local Municipality.

In order to understand the way the provincial lediisn is implemented in practice, the research
sought to identify what works well in the applicatiof the relevant laws, what does not work
well, what needs to change to make it work bettdrat innovations there are in practice, what
the demands are on officials and what officialsbath municipal and provincial spheres of

government would like to see in new provincial aational planning legislation.

The focus of this investigation is on understandhgpractical issues with implementation. The

report therefore focuses on and analyses the foilpmain aspects of land use law in practice:
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» A description of existing land use legislation andrief analysis thereof;

* The findings in respect of empirical informationlleoted from provincial and municipal
officials who were interviewed;

* The implementation of the law and reflecting on thelitative information obtained from
official and other role-players to inform what wenlkell in the current application of the law
and what does not work so well;

* Recording the findings on institutional and adntimi@Bve issues that go along with
implementation (structure of departments, whereist@t making responsibility lies, the
capacity within the institution studied, adminisitra systems and so on); and

» Drawing conclusions that can begin to inform a fearark for new provincial legislation.

2.0.Provincial Legislative Status Quo
This section provides a list of the legislationttapplies in the Northern Cape Province as well
as applicable national legislation that has impioces for spatial planning, land development and

land use management in the province.

a) Provincial legislation

i) Northern Cape Planning and Development Act, No.Bf 1998 (NCPDA)

The purpose of the NCPDA is to provide a set ofcpdures and regulations to complement
accelerated development procedures as provideid the Development Facilitation Act No. 67

of 1995 (DFA); to ensure effective and co-operatiNenning and land development through a
set of principles which will guide the preparati@md implementation of integrated land

development, the management of rural and urban ¢emtits development through land use

mechanisms.

The NCPDA makes provision for the drafting of LaDdvelopment Plans (Spatial Plans) and
the formulation and implementation of Zoning Schepland development procedures and

! The report uses the shortened version as NCPDA




@, CitiesNetwork

South African

PO Box 32160 Tel +27 11 407 6471
y Street Braamfontein Fax +27 11 403 5230
2017 www.sacities.net

regulations (Land Use Management Schemeglsg@ Act also makes provision that the existing
Zoning and Town Planning Schemes, including thei@ischemes approved in terms of the
Land Use Planning Ordinance, No. 15 of 1985, trecBICommunities Development Act, No. 4
of 1984 and the Rural Development Act, No.9 of 19&mmain in place subject to adherence to
Chapters IV and V of the NCPDA. In practice, apgiions for township and land development,
rezoning and subdivisions must adhere to the NCRIDA be read with the existing scheme

regulations.

i) Land Use Planning Ordinance No. 15 of 1985 (LUB)
This ordinance was officially replaced by the Nerth Cape Planning and Development Act

(NCPDA) but the zoning schemes that were approweedrms of it remain applicable.

iii) Other legislation

Removal of Restrictions Act No. 84 of 1967

Physical Planning Act No 88 of 1967

Subdivision of Agricultural Land No. 70 of 1970

Municipal Ordinance No. 20 of 1974

Black Communities Development Act No. 4 of 1984

Rural Areas Act No. 9 of 1987

Development Facilitation Act No. 67 of 1995 (DFA)

The Constitution of the Republic of South Africa.N®8 of 1996

National Environmental Management Act No. 107 d389NEMA)

National Heritage Resources Act No. 25 of 1999

Municipal Systems Act No. 32 of 2000

Municipal Systems Act No. 32 of 2000 as amende&égulations under this Act certificate in
terms of Section 118 —Municipal Systems Regulations

Municipal Planning and Performance Management Reiguls of 2001 (Government Gazette
No. 22605 No. R. 796 dated 24 August 2001)

Mineral and Petroleum Resources Development Act28mf 2002
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Planning Professional Act No. 36 of 2002
National Environmental Management Act: Integratestal Management Act No. 24 of 2008

2.1.History of the Planning Laws reform

According to Van Wyk (1999), the first comprehemsordinance regulating the establishment of
townships in the Cape Province was the Townshign@nce 13 of 1927. This ordinance was
repealed by the Townships Ordinance No. 33 of 19841985, the Land Use Planning
Ordinance No. 15 of 1985 was introduced in the CRp®/ince (which included what is now
known as the Northern Cape). Since 1988yincial legislation reform here has operatetivat
levels. Firstly, the adoption of a new provinciatt,athe Northern Cape Planning and
Development Act No. 7 of 1998. Secondly, the NCPp@vides for further reforms, for
example, the preparation and adoption of Spatiake@@ment Frameworks (SDF’s-also known
as Land Development Plans) and Land Use ManageSa@mes (LUMS) by municipalities in
the province.

The Northern Cape has successfully replaced itrit@d planning ordinance, i.e. the Land Use
Planning Ordinance No. 15 of 1985 (LUPO) with a nBwovincial Act (Smit, 2008). The
Northern Cape Planning and Development Act No. 71988 was assented to on 4 April 2000
and came into operation on 1 June 2000. In ternsecfon 82(1) of the Act, any application for
the planning, development or utilization of lande province shall be made in terms of either
the provisions of this Act or the provisions of tBd-A, unless the MEC consents to the
application being made in terms of another law.{dtesthis mention of the DFA in the act, all
applications are submitted and decisions madermst®f the NCPDA. In most cases (mostly
non-urban areas), land use applications are donactordance with the NCPDA, read in
conjunction with LUPO for areas listed in Scheddlef the NCPDA.

In accordance with the Official Notice No. 14 of0®0(Provincial Gazette 523 dated 10 July
2000), Schedule of Powers and Duties, certain povaed functions are delegated to local

spheres of government. These include the implerientaadministration and approval of land
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use applications related to the municipal areaun§gliction, subject to the MEC approving the
Land Development Plan/SDF (Chapter 1IV) and the #@gniSchemes land development
procedures and regulations/LUMS (Chapter V) ofhenicipality. The MEC has approved the
LDPs/SDFs of the following municipalities: Sol Plj@a Hantam, Kamiesberg, Kareeberg, Karoo

Hoogland, Khai-Ma, Richtersveld and Umsobomvu.

There are municipalities that have their own Larsk l$cheme Regulations in place, but most
use the NCPDA and the Land Use Planning OrdinarelBl of 1985. At a detailed level, there
is presently a lack of consistency in the town plag schemes in the province as a result of the
schemes having been approved in terms of the folpwarious ordinances. In Sol Plaatje
Municipality for example, the Kimberley Town Plangi Scheme was approved in the 1950s in
terms of the Townships Ordinance No. 33 of 1934ilevthe Galeshewe and Ritchie Town
Planning Schemes were approved in terms of LUPOaddress this problem among other
reason$ the Sol Plaatje Municipality is in the processfinlizing the Land Use Management
Scheme (LUMS) which is being prepared under th&ipians of Chapter 5 of the NCPDA. For
the purpose of the LUMS, section 5 of the NCPDAesmed to refer to Chapter 5, section 26(e)
of the Municipal Systems Act No. 32 of 2000. Thegwsed LUMS (approved by the MEC) will
supersede the town planning regulations in termsugf previous legislation as well as the
scheme regulations in terms of LUPO (Sol Plaatjenidipality, 2010) after being gazetted. It is
anticipated that the outcome of the successfulemphtation of the LUMS will be a single set
of regulations for each local municipality in theopince. At the time of writing, none of the

municipalities had yet implemented a LUMS underNi@&PDA.

According to the Province of the Northern Cape (®0Xsazette Extraordinary No. 1468, a
generic set of land use management system regudakias been drafted and approved by the
MEC, which is to be used by municipalities and ad&ehto local conditions. Section 79(1)(a)
‘Regulations and guidelines’ of the NCPDA providies the preparation of such LUMS

> Also required by the NCPDA



South African

burg Metro Building PO Box 32160 Tel +27 11 407 6471

® @\ L J = ot k Jobu
G ‘_1‘ ] 158 day Street Braamfontein Fax +27 11 403 5230
@ @ Cltl eS N etWOr Johannesburg 2017 www.sacities.net
L J

regulations as follows: ‘subject to the provisiarighis act, the MEC may make regulations and
guidelines in terms of this act and, generallyatie to all matters, subject to the provisions of
section 76, which he/she may deem necessary odexyeo prescribe in order to achieve the
purposes of this act; and (b) without derogatingmfrthe generality of subsection (1)(a),
regulations or guidelines may be made on any ofdhewing aspects:...(ii) aspects which can

be addressed in zoning schemes and land developmeE®dures.’

It should be noted that although ‘zoning schemesl dand use regulations’ can be read or
understood as two independent items, the drafP&altje LUMS approaches them as one. This
is evident in the notice of the draft scheme, mofi2 of 2008: Northern Cape Provincial Gazette
No. 1243 “The Sol Plaatje Municipality hereby givestice in terms of section 42(2) of the
Northern Cape Planning and Development Act of 1988d together with Chapter 1 of the
Municipal Systems Act No. 32 of 2000, thatZoning Scheme and Land Development
Procedures and Regulation® be known as the Sol Plaatje Land Use Managei@ehneme
2008 (LUMS), has been prepared by the Municipdlity.

2.2.Description of the Current Applicable PlanningLegislation
a) Northern Cape Planning and Development Act No. 7 af998

As noted before, the Northern Cape Province hasesstully adopted its new legislation in the
form of the Northern Cape Planning and Developméctt No. 7 of 1998. The process of
formulating the NCPDA was driven by the then Depeant of Local Government and Housing.
This department has now been transformed and mengedhe Department of Co-operative
Governance, Human Settlements and Traditional S @CoGHSTA).

The MEC for CoGHSTA administers the Act, and decismaking powers rest with local
municipalities, except in cases where appeals ¢odérisions are lodged, and in cases where
decisions are made in terms of other legislatiahss the Removal of Restrictions Act in which
case, the MEC must approve the application after whsolution by a municipality and
recommendations by the Northern Cape Planning AdyiBoard (NCPAB).
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The NCPDA itself is very flexible in terms of whart make decisions in terms of the Act, which
understandably provides allowance for some powetsetdelegated to the municipalities. This
‘flexibility’ is evident in that the act mentionsé following as having power to make decisions
in terms of the act: the MEC, a competent authdtyocal council, a district council or any

other body or authority designated by the MEC bigaeoin the Provincial Gazette) or any other

body or bodies established in terms of the act.

The formulation of the NCPDA was largely based lusn Development Facilitation Act No. 67 of
1995 (DFA), as the preamble of the act clearlyestéd provide for a single set of procedures

and regulations to complement the...development gwoes as provided for in the DFA’

This implies that most aspects of the NCPDA aretidal to the provisions of the DFA. For
example, the appeal process in terms of the PDAvisl a similar procedure as prescribed in the
DFA and most critically the Northern Cape Appeabtinal is established in terms of the DFA.
This is notable in the following extract from theo®nce of the Northern Cape Provincial
Gazette No. 1497 of 28 February 2011, with refezetocthe appointment of an appeal tribunal
by the Premier of the Northern Cape ProviriBg.the powers vested in me in terms of section 24

of the Development Facilitation Act, 1999Hazel Jenkins, hereby appoint the followinggoers

to the Northern Cape Development Appeal Tribundkeims of Section 24(1)(a) for a term of 5

years...’

It is understood that the NCPDA does not providetlfi® appeal tribunal to be established in
terms of the Act. “For the purpose of...the NCPDApagl tribunal’ shall refer to the appeal
tribunal asestablished in terms of the Development Facilitatiat .., which tribunal shall have
the powers and duties assigned to it in terms ci@e 24 of the Development facilitation Act,
1995, read with section 74 of this Act, to hear dedide on any appeals lodged in terms of this
Act.” Section 74 of the NCPDA outlines the appeadgess. This is an example of integrating

appeals in a way that avoids duplication or oveulation. However, given the 2010
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Constitutional Court ruling on the DFA, it is nomperative for the NCPDA to be independent
of the DFA and to have a provision for the appeélunhal to be formed in terms of the Act.
Section 74 of the Act outlines the appeal procesplying that even though the process might
be similar to the DFA's, the appeal process folldugein terms of the NCPDA and not the DFA.

The NCPDA has some unique aspects of which theviillg is the most notable: the Act allows
for the preparation of Spatial Development Framéwa@and Land Use Management Schemes
(LUMS). These are respectively referred to as kdenxelopment plans and (zoning schemes and)
land development procedures and regulations inatite Municipalities in the province have,
however not managed to successfully implement th®l& as a result of failing to comply with
the necessary requirements such as procedures (tiames) and advertising/ public
participation steps prescribed in the act. As noeretil earlier, the Sol Plaatje Municipality is the

most advanced in the process as their draft LUM& aeleast compiled and advertised in 2008.

b) Other Legislation

It is worth noting that the Less Formal Townshigabiishment Act No. 113 of 1991 (LeFTEA)

has not been used in the province since the NCPB&implemented. For example, low-income
housing projects are rezoned in terms of the NCPiDAgccordance with the applicable town
planning schemes. The NCPDA repealed various ksl listed in Schedule C of the Act, of
which LeFTEA is one. Section 81(1) of the act readsfollows ‘The laws, ordinances and
regulations listed in Schedule C are repealed witect from the dates mentioned in that
schedule.” The date in respect of LeFTEA’s repe#the commencement of the NCPDA, which
was 1 June 2000.

It should further be noted that LeFTEA is alsoéisin Schedule B and the Act indicates in
section 81(2) that ‘a matter in connection with e¥hibefore the commencement of this act,
action was taken in terms of a law listed in Scheduand which has not been disposed of at the

commencement of this act, from the commencemerfinbbzed in terms of that law or this act,
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as determined by the MEC.” In other words the MB&3 the discretion to determine under

which law any incomplete LeFTEA applications areqassed.

The tender advertised by the Frances Baard Digthticipality for township establishment in
Phokwane Local Municipality illustrates this praetiof not using LeFTEAThe township

establishment project is guided from beginning lucbimpletion...by the following: Northern
Cape Planning and Development Ac, No. 7 of 1998ti@pDevelopment Framework, IDP...’

No mention at all is made of LeFTEA.

i) Removal of Restrictions Act, No. 84 of 1967

Chapter VII of the NCPDA deals with removal of regtons (RoR). RoR applications are
submitted to a local municipality and final decissomade by CoGHSTA upon the resolution/
comments from the municipality and the recommewndatiom the NCPAB. It was discovered
that it is rare that the provincial government wbuleviate from the recommendation of a

municipality in terms of granting approval for rewad of title deed restrictions.

Although Chapter VII of the NCPDA provides guiddm for removal of restrictions
applications, the ultimate decision is still maddgerms of the Removal of Restrictions Act. The
Provincial Gazette of the Northern Cape No. 1362Q§f9 portrays this situationotice in terms

of the provisions of section 2(1) of the Remova&edtrictions Act 84 of 1967, that the MEC for
Housing and Local Government has...approved the rahaf\the restrictive Title conditions of

Title deed...in order to facilitate the rezoning loé erf.’

As the above notice mentions rezoning, it shouldnbéed that rezoning and removal of
restrictions applications can be submitted and idensd simultaneously. However, a decision
cannot be taken on a rezoning in terms of the NCRDI&ss the removal of restrictions process
is finalized under the RoRA. By implication a re@an cannot be granted if a removal of

restrictions application is not yet approved.

10
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i) Subdivision of Agricultural Land Act No. 70 of 1970

Applications subject to Subdivision of Agricultulzand Act No. 70 of 1970 are submitted to the

provincial department of agriculture that providesscommendation to the national department
of agriculture where a final decision is made. Aligh applications can be submitted

simultaneously, in practice a decision in term#\of 70 of 1970 generally precedes a decision

on land use application.

This Act presents certain challenges in current g@égnning practice in respect of the
development of wind, solar and other renewablegnerechanisms which a new provincial law

should attempt to address.

iii) Municipal Ordinance No. 20 of 1974
Municipal Ordinance No. 20 of 1974 is used by lanainicipalities in matters including closure

of public open spaces, public places and streets.

iv) National Environmental Management Act No. 107 of 198 (NEMA)

Applications for environmental authorisations atbmitted to and approvals granted by the
provincial department of environmental affairs aradure conservation. Currently, planning and
environmental applications/processes can run imllgarbut the planning approval cannot be
granted unless a positive environmental authooragrecord of decision [ROD]) is issued. By
implication, if an environmental application isted down, a land use application will likewise
be refused. Refer to section 4.2. Relationship éetwprovincial and other legislationsof this
report (relationship between provincial and otlegyidlation) for a case of the previous practice
where the Sol Plaatje Municipality followed a presdhat approved land use applications even

before environmental record of decisions were idsue

v) National Heritage Resources Act, No. 25 of 1999
Ngwao Boswa Kapa Bokoni, normally referred to as®a’, is the provincial heritage

resources authority of the Northern Cape. Boswaskablished in terms of the Heritage

11
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Resources Act and is under the governance of acdoawpointed by the MEC for Sport, Arts
and Culture and is administered by the staff of Hegitage Resources Unit of the Department
(http://www.northern-cape.gov.za). The Act makesvmion in Section 27(18) that “no person
may destroy, damage, deface, excavate, alter, rerfrom the original position, subdivide or
change the planning status of any heritage siteowtta permit issued by the heritage resources
authority”; Section 34(1) states that “no personyrafier or demolish any structure which is
older than 60 years without a permit”; and Sec88(il) outlines the nature of development that

requires a Heritage Impact Assessment (HIA).

It was evident from the interviews that the effeetiess of the implementation of the act is
guestionable as it is an ‘open secret’ that sonogepts tamper with heritage buildings without
undertaking the necessary applications. Although comfirmed by any of the officials, it is
understood that there could be a number of poteasiases of this problem. One, buildings
might be renovated or demolished without submissibthhe necessary building plans. This can
be difficult to control given the limited enforcenteinitiatives. Two, officials can allegedly
approve land use applications and plans withoutiramg that heritage matters are complied
with.

It should be noted that the South African Herit&gsources Agency (SAHRA) still handles all
archaeological matters in the province, implyingttall necessary impact assessment matters are
submitted to SAHRA'’s Cape Town office as well as®a. The Heritage Resources Act states
that subject to the provisions of section 8, thetgution of archaeological and palaeontogical
sites are the responsibility of a provincial haygaresources authority. However, one of the
provisions contained in section 8 of the Act ndbed a provincial heritage resources authority or
a local authority shall not perform any function terms this Act or any other law for the
management of heritage resources unless it is demp& do so. Although it could not be
established on what grounds the archaeological emsathire dealt with by SAHRA, it is

understood that Boswa does not have competenagationdth such matters.

12
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vi) Mineral and Petroleum Resources Development Adtlo. 28 of 2002

Decisions on applications for mining rights are mday the national minister of mineral
resources. In the Northern Cape, it was discovehed there is apparent ‘abuse’ of the
interpretation of mining vs. surface rights (thsuis of mining permits on land that is not zoned
appropriately). In this regard mining companiesnmalty acquire mining rights without the
consent of the landowners, the reason being thengactivity would only exploit the (sub-
surface) mining rights and not the surface rightthough no firm empirical evidence could be
acquired from the authorities, one can presume whtat the separation of mining and surface
rights the mining companies are under the impresttiat land use regulations are not applicable
to mining sites. At the moment neither NC CoGHSTok the municipalities have done anything
to address this situation. In a way, their handsti@d as there is no clear guidance provided in

the legislation.

The other trend evident in the province is thatingrcompanies choose not to comply with the
rehabilitation requirements in terms of NEMA. Thether opt to pay the penalties that are

relatively minimal compared to the cost of rehaaiing the mines.

vii) Planning Professional Act No. 36 of 2002 (PPA)

The PPA stipulates that a person may not perfoanrphg duties unless he or she is registered
in terms of the Act. There are enormous challeng#s capacity in the Northern Cape Province
as in rural areas, applications are made by nannnhg professionals without adhering to
planning legislation, planning principles, designdaaspects related to bulk infrastructure,

zoning, land use, topography, environmental issinelsso on.

viii) National Environmental Management Act: Integrated Coastal Management Act No.
24 of 2000 (ICMA)

13
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The ICMA makes provision for the determination loé tcoastal zone, the high-water mark, the
coastal protection zone, coastal set-back lineastab development management and coastal
planning schemes. All these aspects influence pladad planning and land use management of

municipalities located along the coast.

2.3. Description of Implementation of Provincial Planning Law

2.3.1. Institutional Responsibilities

As noted before, Northern Cape CoGHSTA (the MEGjiadsters the NCPDA and the local
municipalities have decision-making powers, exdephe case where appeals to the decisions
are lodged and in cases where decisions are macnjanction with other legislation such as

the Removal of Restrictions Act.

Final decision making regarding land use applicetim terms of the Northern Cape is made by
the Council of a local municipality upon a recomm&ion by officials within the planning
department or equivalent in the case of municiaslithat do not have professional planners. The

application process is outlined in section 4.

Appeals: the Designated Officer (DO) is an officethe Northern Cape CoGHSTA designated
by the MEC to serve as the DO of the appeal tribwith the assistance of the tribunal registrar
who deals with matters pertaining to issuing oficest. Appeals are lodged with the DO as

outlined in the process below.

3.0.Implementation Aspects at Provincial GovernmenLevel

This section focuses on the main issues that rétatbe implementation of the NCPDA at a
provincial level, that is, the Department of Co@iee Governance, Human Settlements and
Traditional Affairs (CoOGHSTA).

14
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3.1.Removal of restrictions

Decisions on removal of restrictive conditions iiEtdeeds are made at the Provincial level, by
the MEC. This decision is made upon the applicatieimg submitted to the municipality and the
municipality assesses the application and providesomment/resolution to the provincial
government. Chapter VIl of the NCPDA deals spealfic with the removal of restrictions
process. Section 59(1) of the NCPDA permits an owsfeland to apply in writing to a
municipality for the amendment, suspension or remha¥ a restrictive condition of title. The
local municipality processes the application andvygtes a recommendation/comment to the
provincial department. The application is tabledie NCPDB that provides a recommendation
to the MEC: CoGHSTA who then makes a final decigioterms of section 2(1) of the Removal
of Restrictions Act No. 84 of 1967 (refer to senti®.2. above). RORA is one of the pieces of
legislation listed in Schedule B of the NCPDA thanh be further dealt with in terms of this Act.

3.2. Appeal process

Following a decision by a municipality on a lance wpplication (refer to section 4 below), an
applicant in respect of an application made in tewh NCPDA, including an application in
terms of a zoning scheme and land development guoes and regulations, who is aggrieved by
the decision, and a person or body who or which digected to the approval of such an
application in terms of the Act, including an apption approved in terms of a zoning scheme
and land development procedures and regulationsloaye an appeal in writing to the appeal

tribunal within 21 days following notification ofié decision by the municipality.

In lodging an appeal, the appellant shall submith® designated officer a letter stating the
reasons and basis for appeal and shall simultaheoosify the MEC, district, local council
concerned, as the case may be, of that action. signisted officer refers to ‘an appropriate
officer in the provincial Government designatedtfoy MEC to serve as the designated officer of
the appeal tribunal as provided for in the Develeptfacilitation Act.’
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The municipality’s representatives and the appellave to be present at the appeal hearings.
Section 74(6) of the act stipulatéise designated officer shall, in consultation witte tribunal
registrar, notify the appellant and the MEC...or lbcaouncil, as the case may be, and any
other parties who may in the opinion of the desigdeofficer have an interest in the matter,
within 7 days of the appeal being lodged, of theedame and venue of the hearing, which shall
not be greater than 60 days following the date thatappeal was lodged by the appellant.’

The appeal tribunal may, following its deliberagon terms of its powers and duties, and after
consultation with the MEC, district or local counconcerned, in its discretion dismiss an
appeal. In terms of the powers and duties assigoethe appeal tribunal in respect of any
application against which an appeal is lodgedi fieger it for mediation after consultation with

the parties involved in a dispute and after thesgnibed requirements and procedures for

mediation have been complied with.

Within 7 days of the Appeal tribunal reaching aigien on the matter, the tribunal registrar shall
notify in writing the appellant, the MEC or distrior local council, as the case may be, and any
other parties who had an interest in the mattahefdecision of the appeal tribunal. About 12
appeals per annum are recorded by the Appeal Talbwiich are mostly liquor-license related
appeals.

3.3.Appointment of Commissions and Forums

a)Planning and Development Commission

The NCPDA provides for the establishment of thenRilag and Development Commission

which shall advise the MEC on the following matters

o0 Any inconsistencies within the act or with any athlielevant law which may make its
operation or implementation inefficient or non-etiee.

o Inefficiencies in the administration of the act.

o Any allegations of mismanagement in the impleméoriaand administration of the act.
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o Any inefficiencies which may result from a lack @f-operation and integration between the
various departments, agencies and spheres of goeatrwhich impact on the effectiveness
and efficiency of planning and land developmentimithe province.

o Investigating and reporting on mechanisms and a&mes which will advance the
implementation of effective co-operative governamnihin the field of planning and
development.

o The preparation of regulations, guidelines and wsanuals which may result in the more

effective administration and implementation of finevisions of the act.

The CoGHSTA has struggled to establish a plannimdeevelopment commission since 2009 in
terms of the PDA. The call for nominations was sii#d in the Province of the Northern Cape
Provincial Gazette No. 1362 of 30 November 200%wfnber of factors influenced this situation
including the lack of interest from the planningdarelated fraternity, lack of sufficient
remuneration against time spent on commission msatigck of human and financial resources,
cumbersome bureaucratic procedures required toblestacommissions which involve

endorsement by legislature.

From 2009, the intention to appoint a commissiors vealy published on 26 July 2010
(Provincial Gazette No. 1452 of 2010) and the dcapgointment followed later on: “By the
powers vested in me in terms of Section 4(1) ofNloethern Cape Planning and Development
Act (Act No.7 of 1998), I...hereby give notice...thdtem having advertised the vacancies, |
intend to appoint the following persons to the Nerh Cape Planning and Development
Commission for a term of five (5) years... Any comitsenr objections in respect of these

appointments must be forwarded...with 21 days ofipabbn hereof.”
Although the usefulness of the planning and devekt commission is acknowledged, the

authorities feel that the formulation of a comnossiwould be less complicated if it were

formulated as a form of a ‘committee of investigatirather than a commission per se. The
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Commission would investigate matters relating te #ormulation of guidelines for the
preparation of Land Use Management Schemes (LUBIBdNg other things.

¢) Forum for Co-operative Planning and Development

Similar to the complexities involved in setting tipe commission as discussed above, the

appointment of a forum has never been done sirc®l@PDA was promulgated. Section 9(1) of

the NCPDA states that the MEC shall, by proclanmatiothe Provincial Gazette, establish the

Forum for Co-operative Planning and Developmentthie Northern Cape. The Forum is

expected to present, within six months of the ehdhe provincial financial year, an annual

report of its activities to the Premier and the &xave Council of the Province, setting out its

achievements, failures, problems and proposalh#next year of office.

According to the NCPDA, functions of the Forum asefollows:

o Ensure through co-operation, communication, infdromadissemination, capacity building
and empowerment:

- The general principles contained in Chapter 1 & #tt, as well as other national
initiatives or policies which may impact on plangiand development are implemented
effectively

- The respective powers, duties and responsibildiéscated to the provincial and local
spheres of government with regard to planning aedeldpment are carried out in a
coordinated, effective and cost efficient way

- The private and investment sector and communityedasganizations become active
participants in the formulation and implementatajrplanning and development policies,
objectives, implementational strategies, priordipeogrammes and projects.

3.4. Capacity

In NC CoGHSTA, there is only one (1) planner (pssienal planner) involved directly in
spatial planning and land use matters and thewnés (1) planner in the Human Settlement
Section. Overall, it is estimated that in the entiorthern Cape, there are about 35 planners.

Three of the five District Municipalities have pestional planners (Francis Baard DM,
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Namakwa DM and Pixley ka Seme DM) and only two roypdlities have professional planners
(Khara Hais Municipality [2] and Sol Plaatje Murpality [1])

The department does not have a computerized trqaystem and is currently working on a
hard-copy filing basis. At the moment, because napglications are dealt with at a municipal
level, CoOGHSTA does not see an urgent need formapaterized system. Regardless of the

absence of such a system, they have establisheshaatdata capturing system.

4.0. Implementation Aspects at Municipal Level
This section considers the implementation of thePR@ at the municipal level, in Sol Plaatje

municipality.

a) Pre-application requirements

The NCPDA does not provide for any pre-applicaticguirements. Regardless of this,
municipalities like Sol Plaatje are open to discapplication requirements with the applicants
before the submission of a formal application. ©hé/ section where one came across the ‘pre-
application’ aspect in the act is in ‘Schedule #terim procedures for application made in terms
of this act'. In terms of Section 44(1) of the NC&Provision was made fanterim procedures

in respect of land use applications until such tthreg a common set of procedures is developed
to become the new procedures in terms of which lesedapplications are assessed. At the time
of writing, these common procedures had not be&sbkshed and approved thus the interim
procedures remain in force. Section 3 of the Sgleed deals with advertisement of the
application and notes: ‘the application shall th#er be advertised in two or more of the
following ways...(d) in conjunction with at least twaf the mentioned options, hold public

meetings, either prior to the submission of theliappon or after.” It however appears that this

provision is normally not utilized.

b) Application submission and processing
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The land use applications are submitted to thenphgnunit of the Municipality. The application
is then circulated to various departments / urotstiieir comments and also advertised for the
public to comment and/or object. After receivinge tbomments the planning departments
compiles a report (containing a recommendation} tisatabled before the Council for
approval/refusal. In the Northern Cape, there istmtmunal system that deals with planning
approvals; rather councilors make final decisioasdal on recommendations from officials who

have assessed a particular application.

It is not clear how the application submission amdulation happens in small municipalities
with no planners. However, the Northern Cape PmalrGazette No. 1468 of 2010 provides an
indication of the status quo in such aredwn planning departments are non-existent at most
municipalities, therefore planning matters are hi@adby environmentalists, technical experts,

administrators, municipal managers, councilors, dD& officials”

Schedule A of the NCPDA ‘interim procedures for laggiions made in terms of this act’
provides the breakdown of the applications and ggsing process as follows, and summarized
in Figure 2 below. Section 44(1) notes that “ptmthe approval of the procedures provided for
in section 40, any application made to amend ardlnd use rights, including rezonings,
departures and consent shall be processed in acwm@dwith the procedure specified in
Schedule A’

‘Within a period of two weeks after receiving anpagation, the council shall in consultation

with the applicant, request any additional infonmrtwhich the municipality deems necessary to
enable: (a) the public to effectively assess thpliegtion and formulate comments and/or
objections, (b) the council to make an informedeasment of the application and thereafter a

decision.

The municipality shall then, in consultation withet applicant, cause the application to be

advertised to any person, persons or body who naag fan interest in the application. The
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application shall be advertised in two or more leg following ways: (a) serving a notice, (b)
displaying a notice on a land unit, (c) publishagotice in the press, (d) in conjunction with at
least two of the above options, holding public nmeg, either prior to the submission of the

application or after.

The municipality shall inform in writing any natiahor provincial department which may be
affected by the application and in particular ampartment which may be responsible for the
provision or maintenance of services flowing frone tapplication. Such department shall be
allowed a period of 60 days to comment and in thent of such a comment not being
forthcoming within that period, that department Il deemed not to have commented.
Compliance with this provision does however notsexn practice, the probable reason being

understaffed departments or lack of capacity inower departments.

Following the receipt of any comments or objectiasch comments and/or objections shall be
referred to the applicant for his/her considerateord response. Should the applicant fail to
respond to the objections and/or comments withper@od of 90 days following the applicant’s
receipt of the comments and/or objection, the appbin shall be deemed to have lapsed.

In the event of the applicant revising his/her a@pion in response to the comments and/or
objections submitted to an extent that the natack @ntent of the application is altered, he or
she may (if it is considered to be in the publiterast) cause the revised application to be re-

advertised.

The applicant shall be entitled to respond to amthér comments and/or objection which may
arise, and the period of time taken by the apptitarrespond to any of the comments and/or
objections referred to her shall not be more thawl®ys. The application shall thereafter, within
a period of 60 days, be referred to the councildecision, together with a report, objections

and/or comments received and a recommendation made.

c) Decision-making
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In considering any application made in terms of M@&PDA, the desirability of the outcome of

the application shall be considered in relationtte following criteria: its compatibility and

consistency with the principles outlined in the, aetluding the general principles as prescribed

in the Development Facilitation Act, No. 67 of 199%s compatibility and consistency with an

applicable and approved provincial plan, distrmtiiecil plan and/or land development plan (note

this is the equivalent of a spatial developmentBaork); and its effect on existing rights

(except any alleged right to protection againstéreompetition).

Procedural compliance (in accordance with the NCRRAmpliance within the prescribed time

frames) and adherence to the administrative lagu (@ovision of reasons for decisions) are the

most common challenges.

Table 1: Timeframes for Land Use Applications

Dates

(for use by the
Municipalities)

Time-frames

Action

NCPDA Section

Receive application and recover costs:
administration, advertisements, etc. - costs
must be paid by the applicant before
application can be processed

Within 2 weeks

Collect all relevant informatiomifin applicant
(See list of relevant documents to be attachg
to the applications)

(RecommendatiarSubmit application to
Council for information to adhere to Chapter
of the Local Government: Municipal System
Act No. 32 of 2000 — Public Participation)

D
”

[92)

Schedule “A” Section
a.

4

Not more that 60
days

Advertise application:

- in two of the official languages in locg

newspapers

Schedule “A” Section
3.
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serve notice to surrounding owners &
all persons or bodies who may have
interest in the application (affected
parties) per register post

(Council shall allow between 2 and 60 days
[normally 14 days] after the date of

advertisement for comments or objections tq
be lodged in writing)

Inform in writing any national or provincial
department that may be affected and allow ¢
days for comments

Send to relevant internal sections (water,

NNCPDA Section 77.
an

50

sanitation, energy/electricity, streets and storm

water, etc.) for evaluation and
recommendations (and cost implications if
applicable)

Applicant must
respond within 90
days after date of
letter

Refer comments/objections to applicant to
respond

Schedule “A” Section
4.

Within 60 days

Submit item with all the relevamfarmation
to council

Schedule “A” Section
4. (5)

Within 7 days aftel
council meeting

Within 21 days
following
notification

Notify applicant and objectors of the council
decision.

An appeal against the council resolution ma
be lodged in writing to the appeal tribunal

sSchedule “A” Section
4. (6)

NCPDA Section 74.
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If the application also involves the removal ¢
restrictions (The LUM and ROR applications
run concurrently):

The municipality must submit the
application to the Department to be
approved or refused by the MEC - with a
the relevant information after the above-
mentioned process was followed

If the application was submitted to the
Appeal Tribunal for consideration, then it
can only be submitted to the Department
after the appeal hearing (Appeal Tribuna
or Court) subject to the outcome of the
hearing (all relevant documents must be
attached to the application).

The Northern Cape Planning and Advisory

Board will consider the application and
make recommendations to the MEC.
The MEC may grant the application or
refuse it.

After the MEC approves the application,
must be proclaimed in the Provincial
Gazette.

ifRemoval of

Restrictions Act, No.
84 of 1967

—+

d) Post approval steps

Schedule A of the act stipulates that within 7 dalythe decision being taken, the applicant and

any affected objectors shall be notified of theisiea and any conditions attached thereto and

shall be informed of their right to appeal in terafisection 74 of the act, should either party feel

aggrieved by the decision.

In terms of Section 65 3(c), the validity periodasf approved application is two years with a

further extension period of three years on appboabefore the expiration of the initial two-year

period.

24




@
o South African
Joburg Metro Building PO Box 32160 Tel +27 11 407 647

: @ : C iti eS N @tWO r k I:wj'l Street Braamfontein Fax +27 11 403 5230

2017 www.sacities.net
L

1ay
e

Figure 1: Summary of application process in terrhBIGPDA
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Municipality

hd hd hd

Circulation to Advertisement of Circulation to
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Government Depts departments
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Comments /
objections

h 4
A

h 4

Applicant’s
response

h 4

Application
referred to Council

v

Decision

'

Notification to
applicant and
obiectors

Appeal

Source: Compiled by author from steps providechenNNCPDA

4.1 Performance of Provincial Legislation — the casof Sol Plaatje Local Municipality
a) How long it takes

On average, it takes about 8 months to decideauaer application, regardless of the fact that
Section 40(3)(f) of the act notes that ‘...the oVetiate ... shall not exceed 120 days from the
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date of the application, excluding the time takentle applicant to respond to the need for
additional information...”. The DO process does nutesd up the process as it only deals with
appeals not applications. Despite the maximum tieflected in the Act and the above average
timeframes gathered from engagements with muni@ffadials, the Sol Plaatje Annual Report
2009 — 2010 notes thatue to the current development moratorium imposed5 August 2009
and no control over complication of inter-sectoradnsultation commentsapproval of all

applications will take more that 12 months to prsxé

b) Reasons for delays

Delays affecting application include lack of, orsuffficient information provided on the
applications (NCPDA prescribes two weeks for alfuieed information to be gathered.
However, NC CoGHSTA advises the municipalities twoaccept applications if all the required
information is not attached/included) as well asged comments from units of the municipality
due to outstanding information or infrastructur@anaty issues. As shown in the above extract

from the Annual Report, there is no proper condfahter-sectoral comments.

c) Computerized tracking systems

The staffs of the planning unit in the Sol Pladyenicipality do not have a computerized
tracking system. All applications are recorded esfwith distinct reference numbers. At the
end of a financial year, the number of applicati@mel progress/status of applications in a
particular year are captured onto a spread shéet. sSpread sheet is, however not consistently
compiled, and consequently its accuracy is queakilen This information is very critical for the
municipality as it is used as input into the Mupality's Annual Report. To confirm whether
this data finally lands in the Annual Report, arrmeise was undertaken to compare the number
of applications recorded in the Sol Plaatje Muratiy Annual Report 2009/10 and the results
were very close. The Annual Report noted that 3pliegtions were approved and the
spreadsheet obtained from the municipality showas dbout 28 were approved. Should it be the

case that the spreadsheet feeds into the AnnuabrRdhe impact of the inaccuracy can be

26



@, CitiesNetwork

South African

PO Box 32160 Tel +27 11 407
Braamfontein Fax +27 11 403 523
2017 www.sacities.

critical as the this report is submitted to the AardGeneral as the performance report for the

municipality.

d) Number of staff

The municipality has 3 planners (1 Professionahfd®) who deal with land use matters, 3
supporting administrators and 2 personnel chargigd wban control. It was noted that the
Municipality experiences a very high turn-over dfarmqmers with probable reasons being

uncompetitive salaries and a sometimes un-condipniéical) environment.

e) How many decisions they make a year

The municipality is not entirely sure of the apptions they decide on an annual basis. They
refer to the spreadsheet mentioned earlier. When peruses it, the accuracy is definitely

guestionable due, among other reasons, to blatkamd contradictory information on the same
application. The spread sheet shows that 37 apipisa are approved per year and

approximately 50 are re-evaluated. For the 20 Jhancial year, about 19 applications were
not approved as a result of infrastructure capawdy being sufficient to accommodate the

proposed developments. This is mainly the casesé&wer and water and not so much for

electricity.

To reiterate, the accuracy of this information igstionable (as shown in section 4.1.3. above)
and the only way to get precise information woutdt® go through each hard copy file which is

impossible for the municipality with limited stafbmpliment.

f) Where most applications are (geographically)

The Sol Plaatje’ s spread sheet only shows thetdtnat a property subject of the application is
located, without indicating exactly where in the itipality the street is. The Municipality is of
the view that most applications are located withigreater Kimberley area.
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4.2. Relationship between provincial and other leglations

Currently, there is no guidance in the NCPDA akdw approvals in terms of this act relate or
align with approvals made in terms of other ledista For example, prior to 2010, the Sol
Plaatje Municipality approved land use applicatiamghout necessary approvals from other
legislation such as NEMA. This created confusiorapglicants felt that having land use rights
meant other approvals would automatically fall ilage. Following a very environmentally
controversial project with a land use approval, ignicipality has reviewed this practice and
taken a decision that all relevant approvals shputede land use decisions. In 2008, the then
mayor of Sol Plaatje Municipality said the followinn defence of the Council’'s decision to
approve the rezoning for Northgate developme, ‘it's always done like that. We don’t wait
for the EIA. We approve a piece of land, and omeeapproval is done, then that's it. And in

most cases we've never had a problehextract from Carte Blancii€11 January 2009).

The above case clearly reflects lack of alignmeetwben planning and other legislation
(environmental in this case). It is ideal that pinevincial legislation should therefore clearly and
carefully cover the relationship with other apptitealegislation and spell out how respective

approvals feed into and inform each other.

4.3. Ongoing Enforcement Aspects

The enforcement aspect that is operational in teP&atje Municipality is compliance related

to contravention of the provisions of the town pleag schemes. In the Sol Plaatje Municipality,
there is an urban control section situated in taarpng unit of the department. Only two people
operate in this urban control section and theie islto look out for properties whose land uses
do not comply with the provisions of the respectiven planning schemes. It was noted that
these people are not necessarily planners butawever trained on matters pertaining to land

use.

® The extract was downloaded from www.savetheflamingo.co.za/news/carteblanche11jan2009.pdf, as the original

is no longer available on the Carte Blanche website.
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5.0. Summary of Stakeholder Views of Provincial Rinning Legislation

a) What Works Really Well With All the Current Legislation?

One aspect that both the Municipality and the proal government are highly happy with is the
fact that the NCPDA makes provision for the prepaneof Spatial Development Frameworks as
well as Land Use Management Schemes. The contdnjuadelines for the preparation of these

are clearly outlined in Chapters 4 and 5 of the REP

The notice of SDF preparation is however madenmseof the Municipal Systems Act No. 32 of
2000. This is evident in the Northern Cape Prodhgazette No. 1318 of 2009 regarding the
approval of the Sol Plaatje SDF- “Notice is hergbyen in terms of Chapter 4, section 21(1),
(2) and (3) of the Municipal Systems Act that tha# Blaatje Municipal Council has approved
the Spatial Development Framework (SDF)...”

Moreover, Chapter 4 of the NCPDA requires that avimcial development and resource
management plan (PDRMP) be prepared for the previfithis PDRMP is effectively a
provincial spatial development framework whichrnighe process of being drafted.

In terms of procedural matters, the NCPDA is cleathe process to be followed in submitting,
processing and deciding on land use applicationed@ule A of the act). Furthermore, the Act
provides clear procedures for removal of restriiticthis is covered in Chapter 8. Sol Plaatje
municipality also mentioned the short time framesaagood element of the act, although in
practice applications are not always finalized witthe timeframes stipulated in the act.

b) What does not work well?
As mentioned earlier, the issue of the Act beingspriptive in the appointment of a Planning
and Development Commission as well as the Foruoconsplicated in practice, due to a number

of reasons such as cumbersome bureaucratic pracéddeugh the potential usefulness of such
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a commission and forum is acknowledged, it mightnii@re practical to envisage something
more in line with an ad hoc committee rather théoranal, statutory structure.

¢) What Aspects of the Provincial Law Should Be Chang¥’

Northern Cape CoGHSTA is in the process of initigta process to amend the PDA to include
terminology that aligns it with other legislationich as the Spatial Planning and Land Use
Management Bill. For example, land development phaiil be renamed SDFs and transitional

councils will be replaced with municipalities. Thas also potential to divorce the NCPDA from

the DFA and to consider retaining the relevantisastof the DFA particularly the sections that

work well in practice, in a new provincial law. tHis path is chosen then it will be important to

complete the process before the DFA is repealed.

6.0. Overview of Key Issues That Have Implications for Rovincial Planning Legislation in
the Province

a) Nature and Application of the Laws

* NCPDA applies in the entire province with decisimaking powers resting with local

municipalities (refer to section 2.2.).

b) Nature of the institutional arrangement

 The decision making is undertaken at a municipakllgwith final decisions made by
Council upon recommendation by officials) and tippeals are handled by the provincial
appeals tribunal established in terms of the DFefefrto sections 2.2. and 3.2.)

c) Capacity constraints

» Capacity limitations are evident at Sol Plaatje Mipality with the issue worsened by a very
high staff turnover (refer to section 3.0.). Coasits are also evident in smaller
municipalities with no planners, in which case #pplications are sometimes assessed by

non-planning officials, but mostly professionaliplars at a district level.
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Northern Cape CoGHSTA: Spatial Planning providesning/capacity building at least every
two years on the adherence to planning legislatmmiuding approval of building plans vs
scheme regulations vs title deeds. Prior to 2008pm@y of a title deed was not attached to
building plan applications and the municipalitiestea ultra virus if the title deeds conditions
conflicted with the scheme regulations. The tragnmcludes administration and adherence to all

the relevant legislation listed in Section 2.0.

7.0. Preliminary Conclusions and Recommendations

 The CoGHSTA and the Sol Plaatje Municipality ares$i@d with the NCPDA despite issues
like the appointment of a Planning and Developn@minmission. It is worth noting though
that such appointment does not have a major ingrathe day to day application of the Act.
It is imperative that in the new legislation, thgpaintment of bodies to undertake the work
similar to the proposed commission or forum be letidifferently, with a more careful
appreciation of practical difficulties.

* There have not been any experiences related talitpadr difficulty of implementing the
Act; as a result the authorities feel that the N@GPB essentially the basis for a ‘new’
provincial legislation.

e It should be borne in mind that the NCPDA was egdatver ten years ago, before the
promulgation of the Municipal Systems Act. As autesNorth Cape CoGHSTA is intending
to amend the act to mainly incorporate terminoltigat aligns with other relevant legislation
and clarify relationships. For example, land depglent plans will be substituted with SDFs
to align with the MSA and transitional councils Mak replaced with local municipalities and
SO on.

* Interestingly, related to the above, although thet At the moment does not show the
relationship to the MSA, the NCPDA is very impottan that the contents of a Spatial
Development Framework are clearly detailed in tlog Ahis level of detail is not present in
the MSA.
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The NCPDA does not provide guidelines as to howd lase approval processes relate to
other relevant legislation, environmental, heritageaeral resources and agriculture.

The Act has a very strong relationship with the Dich is mainly evident in that the
Appeal Tribunal is appointed in terms of the DFAvé&h the recent constitutional court
ruling on the DFA, it would be imperative to undarsd ways in which the new provincial
legislation can move away from the reliance on@&\ and appoint structures without the
DFA.

The Act does not position planners as professioeatiled to implement the Act. This is
understandable as it would otherwise be restriagiven that some municipalities (mostly
rural) do not have planners.

Record keeping is not up to standard particularlianicipal level (where applications are
dealt with). The impact of inaccurate record kegpoannot be underestimated given that
such records ultimately inform the annual reporthed municipalities. The issue of record
keeping is not stipulated in the Act.

Municipalities seem to get away with not processapgplications in accordance with the
time-frames stipulated in the Act, although somesnthe delays are due to matters beyond
their control.

The Act provides for withdrawal of structure plaaggproved in terms of LUPO or any other
structure plan complied with or any equivalent gpagilan dealing with land development.
This is critical in avoiding duplication of laws.

The Act provides for land use approval to be ex¢enfibr a period of 5 years (including an
initial 2-year period).

As one of the decision making criteria, the Actésy clear on the required consistency with
a provincial development and resource managemant(provincial SDF), and local council
land development plan (Municipal SDF) which is tlo¢ case with older legislation like
LUPO.

By repealing LeFTEA, the NCPDA provides for low thsusing to be approved in terms of

the Act and associated zoning schemes.
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» Although all decisions are made in terms of the B8Pthe act provides for applications to
be read with other legislation such as LUPO. Thisviges flexibility in order to avoid a
vacuum before the LUMS are formulated throughoatgfovince.

* The Act is specific and clear in terms of the pesc® be followed when a RoRA application
is submitted. A new provincial act could draw lessérom this.

* A new provincial law should give consideration twvgrning (a) the question of penalties in
terms of land use contraventions and (b) the uselefsurface and air rights.
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Figure 1. Municipalities of the Northern Cape
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