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1.0. Introduction
From a historical perspective, the province of KwaZulu-Natal has a complex legislative planning
terrain. To some extent, this complexity can be attributed to the unique features of the province
e.g. specific institutional arrangements created in terms of the Natal Town Planning Ordinance
No. 27 of 1949 and the creation of the Ingonyama Trust through national statute in 1994. From a
planning and land use management perspective, KwaZulu-Natal has always been unique in terms
of its institutional arrangements and suites of plans. In terms of the Natal Town Planning
Ordinance No. 27 of 1949, an interlinked set of plans was introduced – a structure plan with a
strategic horizon of 10-15 years, a development plan and a planning scheme for land use
management and implementation1PT. Research in policy, development and planning activities at
the provincial and local government level was overseen by three institutions-the Town and
Regional Planning Commission later to come the Development and Planning Commission2PT,
the Private Townships Board and the two Appeals Boards – one constituted to address
applications in terms of the Development Facilitation Act No. 67 of 1995 and the other dealing
with applications lodged in terms of the Natal Town Planning Ordinance No. 27 of 1949 Both
the institutional arrangements and alternative options for plans offered in the province set it apart
from other areas of the country, which made use of the national Physical Planning Act No. 125 of
1991, as well as their respective provincial Ordinances and other legislation.

The year 2010 has been marked a watershed in terms of legislative developments in KwaZuluNatal. The implementation of the long anticipated provincial Planning and Development Act No.
6 of 2008 (PDA) signalled the start of a single unitary statute for managing land use planning and
development in the province. There have been high expectations that new act would herald the
introduction of a legal framework that would mirror the principles of integrated development
planning and draw on the best elements of previous planning statutes. The enactment of the PDA
1
TP

PT

2
TP

PT

It has been argued that the package of plans as it was known in the provincial is the forerunner to the idea of
integrated development planning as it has emerged in local government legislation. The development plan
was the budgetary tool which allowed the municipality to plan and finance proposed development.
Once the Development Facilitation Act (Act No 67 of 1995) became operational in KwaZulu-Natal in 1997,
the Town and Regional Planning Commission changed its name to the Provincial Planning and Development
Commission (PPDC) and later became known as the Planning and Development Commission (PDC). A
separate Appeals Tribunal was constituted in terms of the DFA Act and a Development Tribunal was
established to deal with applications which were submitted using procedural options from the DFA.
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also ushered in new institutional arrangements with the closure of the independent provincial
Planning and Development Commission (formerly the Town and Regional Planning
Commission) but also welcomed the installation of the Planning and Development Commission
set up in the office of the Premier and the regional model of the National Planning Commission
currently under the leadership of Minister Trevor Manuel. This new commission, unlike its
predecessor, is not established in terms of specific legislation but has been established by a
decision of the provincial Executive Committee (cabinet).

1.1. Methodology
The aim of this research is to provide an overview of the current status of planning and
development legislation and to gauge the success and constraints of its implementation in the
province of KwaZulu-Natal. This report has combined both primary information gained from a
number of key stakeholder interviews which were conducted with provincial and municipal
officials, a staff member from the provincial Department of Rural Development and Land
Reform, academics, an attorney, and consultants in the private sector. Information has been
collected and analyzed from secondary resources in the form of legal opinions, reports,
presentations and notes. Knowledge gained from other research work and practice has been
utilised by the consultant to add depth and analytical observations about the context within which
planning law is evolving in KwaZulu-Natal. Using this methodology, the current status quo of
planning legislation in the province will be presented. The report will address the applicability of
the various statutes and their related administrative entities that coexist in the planning and
development is terrain of KwaZulu-Natal.

The report has been structured into four main sections, namely:
•
•
•
•
•

A overview of the status quo of the laws and legislative processes in KwaZulu-Natal;
An evaluation of the implementation of the recently introduced KwaZulu-Natal Planning
and Development Act (PDA);
An overview of information and findings distilled from the interview process;
The empirical and qualitative information obtained from this process; and,
Some observations about planning legislation drawn from the lessons and best practice in
KwaZulu-Natal.
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Whilst this research was being completed in KwaZulu-Natal, the initiative to introduce the
national Spatial and Land Use Management Bill (2011) commenced. This process provided a
unique opportunity to undertake interviews regarding the potential impact of the introduction of
the national statute, whilst reviewing the implementation and progress of the provincial PDA. As
part of the research, representatives from provincial and national government departments were
asked to present their views on the value and shortcomings of the new provincial act, PDA and
how this analysis could inform the national bill. These interviews were used to glean an
understanding of the broad context of legislative changes taking place within other spheres of
governance which could influence the future revision and implementation of provincial planning
law.
With this broad contextual background in place, the researcher approached the eThekwini
Metropolitan Municipality (a key hub city) for an interview which was completed on the 2PndP
June 2011. Subsequently, telephonic and face-to-face interviews were conducted with officials
from the Msunduzi Local Municipality and uMngeni Local Municipality located within the
Umgungundlovo District Municipality, to gain a wider view of the challenges encountered with
the local sphere of government in regard to the implementation of the PDATP3PT. All interviews
with practitioners and officials were completed by the 15PthP July 2011. The information
presented here is a synthesis of this work and reflects the perspectives of those interviews and the
observations of the researcher.
2.0
Provincial Legislative Status Quo
1.2. Introduction
As indicated, the focus of this report is a review of legislation that has applicability in KwaZuluNatal4PT. The compilation of the legislative overview has taken its point of departure from the
South Africa Constitution Act No. 108 of 1996 which provides the overarching framework for

3
TP

PT

4
TP

PT

uMngeni Local Municipality does not have membership with SACN but had been cited as being one of the
municipalities to engage proactively with the implementation of the PDA. It has been deemed appropriate to
find out what different circumstances might be influencing engagement with the PDA so that an accurate
assessment of the act could be made during the research.
The table included planning acts that were in use in 2010 e.g. the Natal Town Planning Ordinance, the Less
the KwaZulu Land Affairs Act and the Development Facilitation Act which were replaced by the
implementation of the Planning and Development Act. Their inclusion in this report is to add richness to the
context in which planning and land use management are evolving in KwaZulu-Natal
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legislative developments throughout the country. A broad definition of development planning has
been used by the consultant to determine what national and provincial statutes are applicable in
the province. Accordingly, both pre 1994 laws and new statutes that impact on or influence land
use planning processes have been included in this analysis. The key features of the acts and their
relevance to development planning and strategic and statutory plans have been highlighted in the
body of the research. An overview of additional national and provincial legislation which is
considered relevant to planning and development generally is presented in Appendix 1 but will
not be addressed in detail here.

1.3. Historical Overview of Planning Laws and their Reform
KwaZulu-Natal has historically been regarded as a province that departed from the mainstream in
regard to planning legislative developments and land use management models. The table below
presents the national and provincial statutes that have been used for planning and land use
management development legislation or that is now applicable in the province. The table is
divided into two parts – the first dealing with pre 1994 legislation and the second deal with laws
introduced once democratic governance was in place post 1994. A number of statutes straddle
this divide and are applicable in both eras.

Planning and Development Legislation Applicable in KwaZulu-Natal
Pre-1994
National

Black Administration Act No. 38 of 1927 Townships establishment in
Section 30 Towns

administrative Natal

National

Black Land Regulations R188 of 1969

KwaZulu

National

Annexure

F

of

the

Black

Communities Townships in administrative Natal

Development Act No. 4 of 1984
National

Black Administration Township Development Applicable to Self Governing States

6

Planning and Development Legislation Applicable in KwaZulu-Natal
Regulations for Towns No. 1886 of 1990
National

National

KwaZulu

Black Administration Land Use and Planning Applicable to Self Governing States
Regulations Act No. 1888 of 1990

KwaZulu

The Physical Planning Act No. 125 of 1991

Administrative

Natal

(though

hardly used)
National

The Upgrading of Land Tenure Rights Act No. Natal and KwaZulu
112 of 1991

National

The Less Formal Townships Establishment Act Initially only administrative Natal
and then made applicable in

No. 113 of 1991

KwaZulu
Provincial The Natal Town Planning Ordinance No. 27 of Administrative Natal
1949
Provincial Amakhosi and Iziphayaniswa Act No. 9 of 1990

Townships

in

Administrative

KwaZulu
Provincial The KwaZulu Land Affairs Act No. 11 of 1992

Administrative KwaZulu

Provincial Ingonyama Trust Act No. 3 of 1994 TP5PT

Administrative KwaZulu

Post-1994

5
TP

PT

In essence, the Ingonyama Trust Act is concerned with conferring land rights however it is included here
because there are procedural requirements that impact on land use and planning for land which falls within the
administrative and spatial extent of the Trust.
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Planning and Development Legislation Applicable in KwaZulu-Natal
National

The Physical Planning Act No. 125 of 1991

Administrative

Natal

(though

hardly used)
National

The Upgrading of Land Tenure Rights Act No. Natal and KwaZulu
112 of 1991

National

The Less Formal Townships Establishment Act Initially only administrative Natal
No. 113 of 1991

and then made applicable in
KwaZulu

National

The Development Facilitation Act No. 67 of KwaZulu-Natal after adoption in
1995

National

1997

Municipal Systems Act No. 32 of 2000– KwaZulu-Natal
IDPs/SDFs;

Provincial The Natal Town Planning Ordinance No. 27 of Former area of administrative Natal
1949 (as amended)

and R293 Towns

Provincial Amakhosi and Iziphayaniswa Amendment Act Act extended into KwaZulu-Natal
No. 5 of 1994
Provincial KwaZulu-Natal Planning and Development Act KwaZulu-Natal promulgated but
No. 5 of 1998

never implemented due to the
regulations not being completed.

Provincial KwaZulu-Natal Rationalisation of Planning and KwaZulu-Natal
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Planning and Development Legislation Applicable in KwaZulu-Natal
Development Act No. 2 of 2008
Provincial KwaZulu-Natal Planning and Development Act KwaZulu-Natal
No. 6 of 2008

1.4. An Overview of Past and Present Applicable Planning Legislation
In order to provide a background to current developments it will be necessary to provide some
historical background regarding the dual system of provincial land use management legislation
that operating across the KwaZulu-Natal divide prior to 1994.

a) The KwaZulu Land Affairs Act No. 11 of 1992
The Self Governing State of KwaZulu was established in 1972 and was subject to the national
legislative framework set up under the policy of separate development including the Land Acts of
1913 and 1936. In addition, portions of the Black Administration Act No. 30 of 1927 and its
regulations Government Notice (GN) R. 1886 for dealing with Township Development
Regulations and GN R. 1888 addressing Land Use and Planning Regulations were utilised or the
planning and development of land. Prior to 1994, the Self Governing Homeland of KwaZulu
attempted to institute it own land act, and establish a Surveyor Generals Office (SGO) and Deeds
Registry to manage tenure and land development with its area of jurisdiction. The KwaZulu
Land Affairs Act No. 11 of 1992 and its comprehensive regulations were prepared during the
1980’s. This Act was intended to be the counterpart of the provincial Natal Town Planning
Ordinance, providing the statutory power to regulate land matters in areas outside of the
Ordinance, but was not enacted until 1994.
In the interim, the KwaZulu Government addressed itself to amendments, subdivisions, repeals
related to the Black Administration Act No. 38 of 1927 and the Administration and Controls of
Black Areas R 293/1962 proclamation. In 1991, the Legislative Assembly enacted the KwaZulu
Deeds Registry Amendment Act No. 9 of 1990 which together with KwaZulu Land Survey Act
No. 17 of 1989 was to provide the framework for creating a fully-fledged cadastral system
9

separate from the regional office based in Pietermaritzburg. Both of the laws were adaptations of
similar national statutes i.e. they mirrored the national laws. Neither of these laws was ever
implemented. Instead the homeland government enacted its own land law which included
amendments to the AmaKhosi Iziphayaniswa Act No. 9 of 1990 to allow for the establishment
and administration of less formal townships in certain areas. In terms of a notice KwaZulu G.N.
23 of 1993, a set of townships establishment regulations were prepared but no townships were
established using this route6PT.

The KwaZulu Land Affairs Act repealed the national racially-based Land Acts of 1913 and 1936
with the exception of those sections which would have impacted on the control of land by the
KwaZulu government. Sections of the Black Administration Act No. 38 of 1927 that dealt with
power vested in the state president to regulate land registration and use, revoke or substitute land
titles, and determine the right of occupation of land were repealed. In addition, the related
regulations contained in proclamations R 192 of 1967, R. 1888 of 1969, R. 280 of 1977 and R.
293 of 1962 were set aside. Sections 14 and 39(1) of the Act which intended to repeal Chapter 9
of Proc. R.293 of 1962 were not made operational. In effect, the provisions outlined in Chapter 9
of the KwaZulu Land Affairs Act that related to the minister’s powers to control land use and the
regulations, to the bonding, mortgaging and registration of deeds and ownership transfer were not
operationalised. There was one exception; Regulation 10 of Chapter 9 was implemented and is
still being used by the Deed Registry Office.

This Land Act was only operational within the proclaimed administrative area of KwaZulu and
not in areas which were subsequently transferred from the national South African Development
Trust to the homeland. Matters related to the establishment and development of townships, the
control of land use and the operation of town planning schemes, provision of title via deed of
grant or leases, and the removal, modification or suspension of restrictive conditions which are
inconsistent with the ‘establishment, existence, use, occupation, or development of a township’
were covered by the act. Other national acts introduced to rationalise apartheid and provide
alternative procedures for development were used less readily in KwaZulu e.g. the Less Formal
Townships Establishment Act No. 113 of 1991 could be used and implemented in KwaZulu but
6
TP

PT

Information sourced from introductory notes to Land Laws of KwaZulu prepared for the Legal Resources
Centre edited by Fred Jenkins in association with Attorney Peter Rutsch. 1992.
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only with the sanction of their legislatureTP7PT. In spite of these caveats, the Less Formal
Establishment Act No 113 of 1991 was and continues to be used extensively within the former
administrative area of KwaZulu.

By 1994, land administration in KwaZulu had undergone a radical shift with the enactment of the
KwaZulu Land Affairs Act (November 1993) and the Ingonyama Trust Act No. 3 of 1994 and
the Ingonyama Trust Amendment Act No. 9 of 1997. The latter two statutes created a framework
in terms of which the land holdings of the former area of KwaZulu were placed in a trust
administered by the King and a Board of Trustees. This trust remains in place today – a reminder
of the spatial and administrative separation of the two parts of the province. ‘Unitary duality’ is
the hallmark of the inherited land and planning governance arrangements of the province.

b) The Natal Town Planning Ordinance No. 27 of 1949-The Early Days
The history of planning legislation in Natal commenced with the approval of the Natal Private
Township and Town Planning Ordinance No. 10 of 1934. Two intentions underpinned the
Ordinance namely - to regulate the establishment of private townships and provide for town
planning. This first ordinance dealt with urban development and made provision for the
establishment of a Private Townships Board which was to receive applications and made
recommendations to the Administrator for approval or refusal prior before the application
reached the Surveyor Generals Office. The Board was also empowered to hear objections lodged
regarding proposed town planning schemes. Provision was made for an appeals process. The
Ordinance required that every local authority other than Health Committees prepare a Town
Planning Scheme (TPS) for its area of administration. The purpose of these schemes was to
promote “coordinated and harmonious development….”TP8PT. Amendments to scheme
provisions, the extension of the scheme, or the alteration of any detail of it were to be submitted
to the provincial Administrator for consideration and approval. Copies of the schemes that were
approved by the Administrator had to be published in the provincial gazette9PT. Any sub7
TP

PT

8
TP

PT

9
TP

PT

Ibid.
Refer to Section 32 of Ordinance 10 of 1934.
Refer to Sections 41(1) and (2) of Ordinance No. 10 of 1934.
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divisional diagram or General Plan (GP) that was in conflict with an approved Town Planning
Scheme could not be approved by the Surveyor General of Natal – a principle that remains in
place today.

In 1951, the Natal Private Township and Town Planning Ordinance No. 10 of 1934 were both
repealed by the introduction of the Natal Town Planning Ordinance No. 27 of 1949. The new
provincial statute broadened the institutional set-up of its predecessor by introducing a Provincial
Planning Commission and Appeals Board10PT. The role of the Private Townships Board to
receive, process and make recommendations on sub-divisional applications was extended by the
Ordinance. The definition of what constituted a private township was carefully described making
clear the distinction between urban land intended for development and agricultural land which
was to be retained for cultivation. The responsibility for the preparation of schemes was removed
from the Private Townships Board and placed with the technical staff members of the new
Commission who were overseen by a registered Town and Regional Planner. Applications
related to changes in land use, the need and desirability of development applications and the
provision of advice to local authorities to adopt or amend town planning schemes were amongst
the statutory procedural duties undertaken by the staff of the Commission.

A key consideration in the approval or refusal of any application was whether it was ‘in the
public interest’. Amongst the notable achievements related to planning whilst the provincial
Ordinance held sway were internationally recognized research on planning policy and
development, the development of the package of plans, clear guidelines for the implementation of
schemes, the acknowledgement of diverse capacity in implementing the provincial legislation by
local authorities and the principle that no one could commence building, subdivision or land use
change without informing the local authority of their intention to do so. The right of appeal
against a special consent and rezoning applications was open to both applicants and objectors
alike with the Commission have the extra ordinary powers of being able to grant an application
even if was in conflict with the scheme. Measures for enforcement were included in the law as
were options for compensation and betterment. Over a period of fifty years the Natal Town

10
TP

PT

There were no politicians elected to the early provincial Commission which was constituted of members
appointed by the Administrator by virtue of their expertise in matters related to industry, commerce,
education, research, community development and the built environment disciplines.
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Planning Ordinance was amended and adapted to fit the changing terrain of planning and
development in Natal and more latterly in parts of former KwaZulu through a process of review.
An overview of this evolvement of the Natal Town Planning Ordinance is provided below.

i) Reviewing the Natal Town Planning Ordinance No. 27 of 1949
After 1994, a review process for the Natal Town Planning Ordinance (applicable only to the
former administrative area of Natal) commenced. During this process, an idea emerged regarding
the need for a unitary statute for the province which would be able to rationalise the complexity
and fragmentation of the legal terrain of planning. Perhaps the consideration of a unitary statute
was influenced by the emergence of the DFA; however it is more likely that the level of legal
complexity that existed in the province at the time lent itself to a new approach, rather than just a
review. The first couple of drafts of what was to become the Planning and Development Act No.
5 of 1998 were jointly written by members of the Provincial Planning and Development
Commission and officials from the Department of Traditional Affairs and Local Government
which was subsequently to become Local Government and Traditional Affairs and in 2009 the
Department of Cooperative Governance and Traditional Affairs (COGTA). Inputs were made by
private consultants and lawyers who had extensive experience in planning law and had served on
institutional bodies such as the Appeals Board11PT. The contents of this first provincial act are
provided in the next section of the report.

c) The Planning and Development Act No. 5 of 1998T12PT

11
TP

PT

12
TP

PT

The Development Facilitation Act (Act No. 67 of 1995) only became operational in KwaZulu-Natal in 1997
two years after its promulgation because officials anticipated that the implementation of the new provincial act
would make it redundant. However the implementation of the act was delayed, the DFA was adopted and key
institutions were renamed in line with it. New institutions were established alongside historical bodies e.g. the
Appeals Board and the Appeals Tribunal coexisted – each one dealing with application lodged under their
respective Acts.
This section is based on a series of lecture notes prepared by John Lang on the PDA and its historical context
and work undertaken by Atelier von Riesen for the eThekwini Land Information Manual.
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In 1988, the first post-apartheid provincial law dealing with planning and development was
promulgated in KwaZulu-Natal. This Act represented the combined expertise and inputs of the
members of the Provincial Planning and Development Commission and the Department of
Cooperative Governance. In some senses, this Act represented an amalgam of certain institutional
aspects of the Natal Town Planning Ordinance as well as new ideas in planning law. It made
provision for seventeen points of departure or principles which were similar to those of the
Development Facilitation Act No. 67 of 1995. In its preamble the DFA stated that its intention
was:
•
•
•
•
•

To rationalise and consolidate the laws relating to planning and development within the
province;
To facilitate development in the province in an orderly way in order to ensure the rational
development and utilisation of resources;
To establish a Planning and Development Commission responsible for the coordination of
planning and development in the province
To establish an Appeals Tribunal with the authority to decide appeals arising in terms of
the act;
To facilitate planning and development at all levels of government; and,

To rationalise and streamline procedures for land subdivision and generally to provide a system
which would ensure effective, participative and sustainable development.

The act had seven chapters which dealt with the following aspects:
•
•
•
•
•
•
•

General Principles for Planning and Development;
Planning and Development Commission;
Planning and Development Appeal Tribunal;
Development Plans;
Development and Use of Buildings and Land;
Subdivision of Land; and
General Provisions.

Schedule I provided a list of the extended principles applicable in terms of the Act. The second
Schedule dealt with proposed repeal of existing legislation, township establishment procedures
14

and regulations inherited from the former areas of Natal and the Department of Development
Aid’s Trust land. In the first drafts of the Act, a number of regulations relating to the Amakhosi
and Iziphakanyiswa Act No. 90 of 1990 and KwaZulu Government Notices 29, 30 and 32 dealing
with Township Establishment Regulations and Permission To Occupy Regulations were to be
included in Schedule 2 as part of a rationalisation process to simplify the legal complexity
associated with land development in the various parts of the province. However in the final
version of the legislation, they were excluded. Similarly, the regulations pertaining to the towns
falling under the administrative framework of the R. 293 of 1962 were retained. These omissions
from Schedule 2 the Act are notable because they show that the rationalisation process expected
by the 1998 PDA was not as extensive as had been anticipated.

In terms of their structure and proposed institutional direction, certain similarities can be
observed between the 1988 PDA and the DFA. The PDA proposed that the two institutions – the
Town and Regional Planning Commission (TRPC) and the Private Townships Board (PTB) established in terms of Chapters I and II respectively of the Town Planning Ordinance were to be
replaced by a single new Planning and Development Commission. Such an institution would be
deemed to be a provincial Commission as proposed in terms of Section 11 of the DFA. The
Commission would take over some of the functions of the former PTB in terms of applications
for the Removal of Restrictions Act No. 55 of 1977. A Development Tribunal similar to the
institutional model of the DFA was set up with the specific function of hearing development
applications.

A hierarchy of Integrated Development Plans was proposed - Provincial, Regional, Metropolitan,
and Local Development Plans. Although a previous draft of the legislation included the option of
a Community Development Plan which related to a smaller portion of Local Council area and
allowed a Community Development Committee or Trust to prepare an IDP for their area - this
option was later dropped in the final draft of the Act. Joint plans between spheres of governance
at any level could also be prepared. It was proposed that an IDP would contain the following
aspects13PT:

13
TP

PT

The PDA was promulgated before the release of the Municipal Systems Act (200) which makes clear
provisions for the requirements of IDP (Chapter 5) and so it was necessary for the 1998 PDA to spell this
aspect out.
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•
•
•
•
•

“a co-ordinated policy framework;
such planning controls and performance criteria as may be prescribed;
a programme and budget for the implementation of the plan in determined stages;
such environmental management components as may be prescribed; and,
such other provisions as may be prescribed, including the name of the authority which is
responsible for the administration, implementation and enforcement thereof.”

The legislation clearly indicated that in terms of the suite or hierarchy of development plans14PT,
there had to be agreement i.e. no local plan shall be in conflict with a metropolitan, regional or
provincial plan. Existing Town Planning Schemes and plans approved under other legislation
would convert to development plans (DP’s) under the PDA. Any development plan approved in
terms of the PDA would supersede any existing approved plan i.e. a scheme or structure plan.
Exemption from the preparation of a DP would be allowed but only after consideration by the
Premier regarding the capacity of the staff or consultants of the relevant authority and the
existence of other plans. In the case where a local municipality refused to prepare or implement a
development plan and could not provide sufficient reasons why it had failed to fulfil its
responsibility, the Minister in consultation with the provincial Commission could have a plan
prepared or implemented on the municipality’s behalf15PT. A right of appeal could be exercised
by the municipality in such circumstances and specific time limits were set for this process. A
similar process was put in place for the conversion of existing plans into development plans.

Provision was also made for the establishment of Planning and Development Appeals Tribunal
which would perform similar and additional functions of the present Appeals Board (Chapter IV
bis of the Ordinance). However, the legislation proposed that the Appeals Tribunal should be
related to the administrative centres of Durban, Pietermaritzburg and Ulundi e.g. that there should
be three divisional Appeal Tribunals as well as a centralised one based in Pietermaritzburg.
Although a Development Tribunal was to be established in terms of the DFA, such a body would

14
TP

PT

15
TP

PT

The Act refers specifically to Development Plans and should not be confused with the Integrated
Development Plan proposed by the Municipal Systems Act which was promulgated two years after the
provincial act.
Refer to Section 23(3) of the PDA No 5 of 1998
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not utilise the regulations gazetted for the act in order to consider applications for development
areas. Instead an alternative set of regulations was to written in terms of the provincial Planning
and Development Act and these would be used to assess, approve or refuse applications made in
terms of the new set of provincial Development Plans proposed by the PDA.

Another significant aspect of the 1998 PDA was that it was unequivocal regarding the principle
that there could be no subdivision or development prior to an application being submitted to the
‘responsible authority’ including the municipality. The act made provision for a ‘deemed to be
approved’ option where the approval of application had been delayed beyond the time limits set
of the municipality to response to it. Emphasis was placed on integration of environmental and
spatial planning in the act through policies, guidelines, policy plans and financial measures.
Provincial policies, norms and standards and the setting of regional developmental planning and
environmental goals were provided for through the Schedule 1 principles. Enforcement
measures, the payment of compensation and community participation in the planning process
were presented within an enabling legal framework. In order for the act to be implemented a set
of regulations needed to be enacted. These were published on 10PthP December 1998 and made
provision for:

•
•
•
•
•
•
•

The establishment and functions of the Planning and Development Commission;
The content, establishment and implementation of development plans;
Procedures for application including exemptions and the amendment to conditions of
approval issued by responsible authority;
Transitional arrangements for the manner in which applications submitted in terms of
repealed legislation would be addressed;
The requirements for applications to address environmental management and the
subdivision of land;
The requirements, processes and procedures for the issuing of orders and prohibition
notices;
Seven schedules addressing the contents provincial, regional, sub-regional, metropolitan
and local development plans, the identification of activities which could have a
detrimental impact of the environment, and the procedures to be complied with in respect
of the identified uses/activities; and

17

•

Five annexures which dealt with the contents of environmental, communication and
participation plans; controls for buildings, land uses and subdivisions, the content and
procedures for land use code areas, and the requirements of operational plans.

The first version of the KwaZulu-Natal Planning and Development Act No. 5 of 1998 was
gazetted that year but was never made operational because the regulations were never approved.
Instead the Development Facilitation Act No. 67 of 1995 was introduced into the province in
1998 and operated alongside the Town Planning Ordinance, the Less Formal Townships
Establishment Act, the KwaZulu Land Affairs Act and other remnant regulations still applicable
in KwaZulu-Natal after 1994.
It has been observed that a key stumbling block to the implementation of the 1998 provincial Act
was the attempt to stream line the environmental and spatial aspects of procedural planning. This
approach was not supported by the Department of Agriculture and Environmental Affairs
(DAEA), the provincial department responsible for environmental management in terms of the
National Environmental Management Act No. 107 of 1998. Significantly the first PDA retained
two of the institutions inherited from the Ordinance – namely the Planning and Development
Commission (albeit under a new name), and the Appeals Tribunal which were to serve both the
requirements of the PDA and the DFA.
During 1999, an amended version of the PDA (Act No. 4 of 1999) was published with a number
of key revisions which had not been included in the 1998 Act16PT. Over the following ten years,
the PDA was rewritten and revised. The aim of the act remained the provision of a unitary
planning and development law. Whilst the first PDA was undergoing review, another provincial
statute the KwaZulu-Natal Rationalisation of Planning and Development Laws Act No. 2 of 2008
was implemented. Under this Act, the provisions of the Ordinance were reviewed and extended
into towns that had formally been managed by national statutes like the Black Communities
Development Act, homeland laws and residual regulations. This legal framework allowed the
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The 1999 PDA provided for an alignment of the provincial Act with national laws, clarity on certain
definitions, the need to provide for a single provincial development plan and the Ministers ability to intervene
in such a plan, provisions for sub-regional plans, provide clarity on the status of plan in existence, what
needed to be included in development plans, and the repeal of certain provisions of the KwaZulu Land Affairs
Act (Act No. 11 of 1992).
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extension of Town Planning Schemes into these areas where land use plans prevailed as the
predominant planning tool.
The land use plans prepared for the R 293 towns were enacted using Proclamation R 162 of 1994
were based on the preparation of a town planning layout that reflected the intended use of the site
along with some controls. However these land use conditions were never formally written up as
Town Planning Schemes since the predominant legislative framework were the proclamations R.
162 of 1994, R. 154 and R.293 as read with the KwaZulu Land Affairs Act No. 11 of 1992 and
not the Ordinance. The R 293 regulatory provisions were repealed by the KwaZulu Land Affairs
Act but only to the extent that the township establishment component and preparation of layout
plans were removed. For a while, the Deeds Office function and administrative components of
the regulations remained in place and were used in association with the KwaZulu Land Affairs
Act. The extension of the Ordinance into the R. 293 towns intended to assist the municipalities
with the implementation of schemes across their area of administrative jurisdiction17PT.
An approach to rationalisation was also required for other areas which had historically been
incorporated into the province of Natal. The KwaZulu-Natal Rationalisation of Planning and
Development Act No. 2 of 2008 provided the framework in terms of which Pongola governed
under the Transvaal Ordinance and the uMzimkhulu area managed under the Cape Ordinance
were placed under the Natal Town Planning Ordinance. The inclusion of these two areas into the
legal framework of KwaZulu-Natal allowed principles of urban development for urban areas and
the preparation of schemes to be applied. Act 2 of 2008 represented an important incremental
move towards addressing the legislative complexity of the province at the time but has been
repealed by new KwaZulu-Natal Planning and Development Act No. 6 of 2008.
In the decade, 1998-2008, there was an institutional shift within the province. The provincial
Commission had held considerable political and institutional power over the direction of planning
and development including statutory law, but its influence began to wane. Increasingly the
department - DLGTA (now COGTA) - emerged to take the lead and the responsibility for the
revision of the PDA. Early versions of the Act had retained a Commission as part of its
institutional structure, however in its final form; the 2008 PDA removed the Commission entirely
and retained only an Appeals Tribunal. The Planning and Development Commission had its final
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The R 293 regulations dealt in principle with township establishment procedures in town in KwaZulu and was
repealed by Act No 11 of 1992 to the extent that only township administration and the Deeds Office function
remained in place,
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meeting in November 2010TP18PT. Its research and statutory planning functions have been
transferred to the Department of Cooperative Governance and Traditional Affairs (COGTA) and
its statutory role delegated to the local sphere of municipal governance. Significantly the PDA
did not make provision for what were considered Special Consent applications as had been
possible in terms of section 67 (bis) of the Natal Town Planning Ordinance and thus this section
has had to be retained until an amendment to the new Act can rectify the problem. There are also
a number of outstanding rezoning applications which have been delayed well past their time
deadlines. Without a Commission it is not possible to complete the processing of these
applications. It has been indicated by COGTA officials that the Planning and Development
Commission may be temporary reconstituted to address the backlog of rezoning and appeal
applications lodged under the Ordinance which need to be finalised.19PT. The lesson learned
from this process is that there is a need to for an extended interim period in terms of provincial
legislative change to address older applications and the introduction of new procedures and
processes.
As indicated the PDA is one of a number of statutes that apply to KwaZulu-Natal. Other laws or
sections of law include:•
•
•
•
•

Section 67 (bis) of the Natal Town Planning Ordinance No. 27 of 1949 dealing with
Special Consents;
the Less Formal Township Establishment Act No. 113 of 1991;
the Upgrading of Land Tenure Rights Act No. 112 of 1991;
the Development Facilitation Act No. 6 7 of 1995 under special circumstances only; and
the KwaZulu-Natal Planning and Development Act No. 6 of 2008.

Despite the introduction of the PDA, the following statutes enacted by the former Self Governing
State of KwaZulu, remain in place impacting on planning procedures, land use management and
plans:18
TP
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It is ironic that a review process of the Ordinance paved the way for the emergence of new law which
removed the iconic institution that commenced that process. There has been speculation that the new
Planning Commission created in the Office of Premier and modelled on the National Planning Commission
in the office of the President would in some manner mirror the heritage of the PDC, however the current
membership reflects an economic development emphasis rather than spatial planning.
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The potential reinstatement of the Commission was mentioned in a telephonic call to the consultant. It has
been noted in other interviews that the eThekwini Municipality may oppose the temporary reinstatement of
the PDC on the basis that it would amount to an unconstitutional intervention in municipal planning.
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•
•

KwaZulu Land Affairs Act No. 11 of 1992 portions of the act related to the issuing of
Permission to Occupy certificates although these are not often applied in practice; and,
KwaZulu Ingonyama Trust Act No. 3 of 1994 as amended –only in so far as it requires
the agreement of the Traditional Council and an application for development to the Board
of Trustees along with submitting an application for Environmental Authorisation and
using other planning legislations.

Any development application on land that is located on Ingonyama Trust land must be submitted
to the Board which is the administrative arm of Trust. As part of the application, the developer
needs the consent of the Traditional Council in whose jurisdiction the land lies. Once this
agreement has been acquired a separate parallel application has to be submitted to the Ingonyama
Trust Board on which there is a member of COGTA who assess the application and give approval
for the proposed development. The submission of an application to the Board is in addition to
those submitted in terms of the NEMA regulations, the PDA or any other law. The Board
describes itself as the institution that grants land tenure rights but not land use rights20PT.

The PDA is the predominant land use planning law in KwaZulu-Natal. It is anticipated that a
new draft of the Act will be released mid-2012. For some practitioners the co-existence of a
gazetted Act on the one hand and an amended version with more than 500 corrections21PT on the
other has eroded confidence in the provincial statute.

1.5. Current Developments
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The Ingonyama Trust Board makes provision for a tenure arrangement for the applicant – In the past it was in
the form of Permission to Occupy Certificates but has now moved towards favouring leasehold agreements.
COGTA has been in discussion with the ITB to establish clarity on the roles of the land owner and the land
use approving authority in regard to this land.
At a joint UKZN –SAPI workshop held on the 29 th July 2011 an official from COGTA indicated that this was
the number of corrections at present, indicating the level of engagement and debate related to the
implementation of the provincial act.
P

P
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a) Overview of the KwaZulu-Natal Planning and Development Act No. 6 of 2008
The process of writing and promulgating the KwaZulu-Natal Planning and Development Act
took ten years from 1998 to 2008 and was only fully implemented from 2010. During this time
there has been a major paradigm shift in regard to an understanding of what planning and
development encompasses and within which sphere of governance various plans and
implementation should take place. Concepts of integrated development planning have replaced
the silo system that divided transportation, physical/spatial, socio-economic and environmental
aspects of planning. Legislative planning frameworks have had to keep pace with this theoretical
and conceptual shift which was embodied in the format of the Development Facilitation Act No.
67 of 1995TP22PT. The KwaZulu-Natal Planning and Development Act has certain similarities to
the Development Facilitation Act in that it sets out two points of departure at the commencement
of the act namely that the law must reflect and give effect to a set of prescribed principles for land
use and development and that decision-making resides with local government and only appeals
are dealt with provincially.
In the short title the Act sets out the scope of its application namely:
•
•
•
•
•
•
•
•

To make provision for the adoption, replacement and amendment of schemes,
To make provision for the subdivision and consolidation of land;
To make provision for land development outside schemes;
To make provision for the phasing or cancellation of approved layout plans for the
subdivision or development of land;
To make provision the alteration, suspension and deletion of restrictions relating to land;
To establish general principles for the permanent closure of municipal roads or public
places;
To make provision for the adoption and recognition of schemes,
To make provision for compensation in respect of matters regulated by the Act;

To allow for the establishment of the KwaZulu-Natal Planning and Development Appeal
Tribunal;
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It is generally agreed that the Development Facilitation Act set a precedent for the drafting of laws in South
Africa because it presented up front the rationale that underpinned its format and structure. For the first time
there was a set of principles that informed the public and practitioner about the goals and objectives of the
statute. Significantly most new laws emulate this approach and so it is not surprising that the PDA has
followed this format.
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To make provision for provincial planning and development norms and standards; and
To provide for matters related to these functions.

The Act has twelve chapters and a number of schedules and is structured as follows:
•
•
•
•
•
•
•
•
•
•
•
•

Chapter 1
Definitions and Objects of the Act
Chapter 2
Schemes
Chapter 3
Subdivision and Consolidation of Land (known as township establishment
in the Natal Town Planning Ordinance)
Chapter 4
Development of Land situated outside the scheme
Chapter 5
Phasing or Cancellation of Approved Layout Plans for subdivision or
development of land
Chapter 6
Alteration, Suspension and Deletion of Restrictions in relating to Land
Chapter 7
General Principles for Permanent Closure of Municipal Roads and Public
Places
Chapter 8
Enforcement
Chapter 9
Compensation
Chapter 10` KwaZulu-Natal Planning and Development Tribunal
Chapter 11
Provincial Planning Norms and Standards
Chapter 12
General Provisions

There are six schedules dealing with the following matters:
•
•
•
•
•
•

Application Procedures;
Laws Amended or Repealed;
Transitional Measures for Pietermaritzburg Extended Powers Ordinance, 1936;
Transitional Measures for Ordinance;
Transitional for Removal of Restrictive Conditions Act and Deletion of Certain
Restriction in respect of and by operation of Law; and,
Transitional Measure for Durban Extended Powers Consolidated Ordinance, 1976.

A full and detailed overview of the contents of the KwaZulu-Natal Planning and Development
Act with numbered sections and contents is provided in Appendix 2 at the end of the document.
1.6. Land Use Management Systems and Models in KwaZulu-Natal
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At this point, the report will divert from a consideration of planning law to briefly consider the
Land Use Management System model that has emerged in KwaZulu-Natal. This is necessary to
provide clarity to some of comments made in subsequent sections related to the implementation
of the Act and its relationship to land use management.

KwaZulu-Natal commenced with an overhaul of its approach to land use management in 1997 in
a time of national and provincial legislative change. The following year, the first version of the
PDA emerged. The then Town and Regional Planning Commission initiated a research project
entitled “Land Use Controls in KwaZulu-Natal” because it was believed that KwaZulu-Natal
would need a unitary land use management system in the same way that it required a unitary
provincial legal framework for planning and development. The consultants appointed to the
project undertook an examination of the current state of the legislative framework within which
planning and land use controls were being undertaken. Consideration was given to the
effectiveness of the Package of Plans that was still being utilized in the province. The package of
plans consisted of three components – namely a Structure Plan, a Development Plan (budgetary
tool)TP23PT and a Town Planning Scheme. This suite of plans evolved out of practice and was
conceptualized by staff of the Commission. In the late 1980’s, Section 40 of the Natal Town
Planning Ordinance was amended to make provision for this system of planning. Although some
of the major municipalities like Durban, Pietermaritzburg, Richards Bay, and Newcastle prepared
Structure Plans, few municipalities prepared the Development Plan which was to be the
budgetary mechanism or tool for the municipality to implement development. Accordingly, the
Town Planning Scheme (TPS) remained the main planning instrument for development
throughout the 1980’s and into the early 1990’s when democracy changed the planning landscape
and introduced new laws for development.
Prior to 1994, the use of Structure Plans and Town Planning Schemes were applicable only in
urban areas of administrative Natal. KwaZulu had its own legislation at the time - the KwaZulu
Land Affairs Act No. 11 of 1992. It was proposed that the new Land Use Management System
would create a model that could be applied across the province. It would need to consider the
legal complexity and take into account the need to plan for both urban and rural areas.
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This Development Plan is not to be confused with those intended for preparation under the first version of the
PDA since it was legislated for in terms of the Natal Town Planning Ordinance.
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As part of the project, the consultants had to consider alternative international and African
models and approaches to land use management and how they could be applied to the new
province of KwaZulu-Natal. Both policy based approaches and regulation based models were
considered in the research process and a decision was made to include elements of both
approaches in the model.

The Town and Regional Planning Commission required that whatever model was recommended
it would need to be sufficiently flexible to be compatible with the national Land Use
Management Bill which was being drafted, the first KwaZulu-Natal Planning and Development
Act No. 5 of 1998 and the principles of the Development Facilitation Act No. 67 of 1995 which
became operational in KwaZulu-Natal in 1997TP24PT. It was also to build on the integrated
development planning approach that had evolved in the late 1990’s to influence development
planning. Understanding the legal context in which the LUMS was to function and relate has
been a key element in its development as a planning model. A conceptual diagram presented
below illustrates this approach.
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One of the key issues raised in the development of the LUMS model was whether the DFA could be used to
extend schemes into areas like the R.293 towns by submitting them as development areas and then setting
aside legislation preventing this from being accomplished. This idea was never tested in practice.
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Source: Atelier von Riesen

1.6.1. The LUMS Model
The KwaZulu-Natal Land Use Management System addressed principles of integration and
flexibility. From 2000, the Municipal Systems Act No. 32 of 2000 required municipalities to
prepare SDFs and the Natal Town Planning Ordinance still provided for the package of plans. A
construct or model was needed to show how the new directives of national government outlined
in the Municipal Systems Act (MSA) and the old requirements of provincial laws could be
married and become mutually supportive. It was argued that the SDF did not have to be seen in
isolation from the scheme simply because they were the products of different laws. A model
emerged to demonstrate how this integration of strategic plans and statutory schemes could be
achieved at municipal level without compromising the legality of either plan.
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This work was undertaken from 1998-2001 during the emergence of the restructuring of local
government and the first indication that there would need to be wall-to-wall schemes25PT. The
model grappled with the inherited rural/urban divide that underpinned previous approaches to
Town Planning Schemes and decided to address it in the model. The model proposed that a
distinction would be made between urban and rural schemes which used a similar suite of zones.
It was acknowledged that the municipality would have to consider management for both spatial
components and not concentrate on urban areas alone.

The new LUMS model included elements of strategic policy and regulatory approaches rather
than a focus on development control which characterized the schemes created in terms of the
Natal Town Planning Ordinance. It was argued that a new land use management model would
need to include both proactive and regulatory elements. In contrast to the previous Ordinancebased approach which placed the strategic component of plans in the Structure Plan and control
or regulatory approach in the Town Planning Scheme- the new Land Use/Planning Schemes to be
adopted would include both aspects and show clear linkages with SDF. This was to be achieved
through a Suite of Plans. The strategic intentions of the SDF were translated from concepts into
identifiable land uses the Land Use Framework and then translated the land uses into appropriate
zones in the Scheme. Another linkage was the development of Statements of Intent (SOI) where
the vision of the IDP was detailed out through the plan and into the level of zones in the Scheme.
In the Land Use Framework the SOI would be similar to Land Development Objective envisaged
in the DFA.

The conceptual diagram presented below in figure 2 illustrates these linkages between scale and
plans in the Land Use Management System model.
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The Local Government Transition Act (Act No. 97 of 1996) first raised the issue of Integrated Development
Plans for single or joint municipalities, Subsequently a suite of laws were promulgated which transformed the
nature, spatial configuration and form of local government – namely the Demarcation Act (Act No. 27 of
1998), the Municipal Structures Act (Act No. 117 of 1998) and the Municipal Systems Act (Act No. 32 of
2000).

The latter act made provision for the preparation of IDP’s/SDFs in the new wall- to –wall

municipalities.
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Source: Atelier von Riesen 2010

A major challenge was how to address the rural component of the new wall-to-wall scheme
which included agricultural land and Traditional Council areas. In the initial versions of the
model, it was proposed that a municipal scheme would have two separate but equal parts to
address the urban–rural divide. The two would be managed by the municipality but in the
instance of the Traditional Council areas, the officials would need to reach an agreement with the
AmaKhosi and Traditional Councils who role includes the control of access to and the allocation
of land for development.

The spatial restructuring of municipalities after 2000 required that multiple schemes prepared in
terms of the Ordinance and other legislation were now operating in a single municipality. The
LUMS model has been successfully used by municipalities to create a unitary consolidated
28

scheme for the urban centres located in their areas in compliance with the requirements of chapter
5 of the MSA. A wider range of new and mixed zones have been developed which allows areas
e.g. informal settlements to be included in the land use management strategies. The model is
being refined in practice.

As was the case under the Ordinance, the scheme has remained the key statutory tool with zones
linked to cadastral registered land parcels. It is composed of two parts – the clauses and a plan
and is prepared for the total area of the municipality. Although it takes its departure point from
the SDF and LUF, a scheme has more detailed than either of the preceding plans. All the
intended land uses are shown as Zones. The scheme clauses set the rules and procedures for land
use and development. In the rural context the boundaries of parent farms or communally held
land form the basis for zones. A scheme plan shows land uses on a map in the form of Zones. A
municipality prepares a Scheme for all the land under its jurisdiction with due regard to the
interests of the public. Chapter 2, section 3 of the PDA has stated that the “purpose of a scheme is
to regulate land use and to promote orderly development in accordance with the municipality’s
integrated development plan”.
In 2003 the new Provincial Planning and Development Commission reviewed the work
undertaken in 2001. The review was completed in 2004 and presented a set of guidelines to
assist officials and planning practitioners with the implementation of the new LUMS model, in
“Guidelines for the Preparation and Implementation of Schemes – KwaZulu-Natal Land Use
Management System” 2004 also referred to as the Orange Manual. For planners who worked
with the evolving LUMS model in KwaZulu-Natal both the 2001 manual and 2004 guidelines
formed companion documents. However, there was limited dissemination of the latter document
so that the 2001 version was actually more extensively used at the municipal level. Both manuals
drew upon best practise models and highlighted the interrelationship between the planning and
legislative framework with an emphasis on integration. This included creating specific zones and
overlays for addressing Strategic Intervention Areas where illegal land uses need to be
regularised and a Rapid Urban Management Areas to address the extent of informal settlements.
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During 2011, two planning firms26PT were appointed by the Department of Cooperative
Governance and Traditional Affairs to review and revise the Land Use Management Manuals.
The Terms of the Reference for the project required that the consultants update the Orange
Manual where relevant and to drawn upon examples of best practise in the development of land
use schemes for local municipalities. The consultants will be able to consider findings from a
parallel process which is being conducted by the same department. A number of scheme
documents already prepared for municipalities are being evaluated and reviewed to determine
how well the LUMS model has been implemented and where gaps or problems have arisen in the
application of it in practice. From the first round of the review process, a key finding is that
many consultants employed by local government relied upon the first Blue Manual rather than
keeping up with revisions in the Guidelines document.

1.7. Legislative Manuals
In the same manner that the Planning and Development Commission (PDC) and its predecessors
had fulfilled its role in the preparation of a number of training manuals and research guidelines to
assist municipalities, officials, stakeholder groups and planning practitioners with an
understanding of new legislative developments, plans and required skills to engage with the
changes, so too has the provincial Department-COGTA. In the latter case their emphasis has been
on providing tools related to legislative developments and their impacts on planning and
development.

In 1997, the then Department of Local Government and Housing published a manual for
implementation of the Development Facilitation Act entitled KwaZulu-Natal Development
Facilitation Act Manual. This manual was used as the basis of a training programme to inform
municipalities, consultants, officials, Commission members and Appeals Board members about
the implementation of the national Act. Historical institutional bodies in the province were to be
renamed and undertook additional work. The preparation of the DFA manual by the Department
has also indicated a clear shift in responsibility and institutional dominance in the province.
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The Planning Initiative and Mike Kahn Consultancy are the two firms appointed by the department to
undertake the current review project.
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1.7.1. Planning and Development Act Manual
Another set of guidelines entitled Users Manual on the KwaZulu-Natal Planning and
Development Act No. 6 of 2008 was commissioned by the Department of Cooperative
Governance and Traditional Affairs (COGTA) in 2010 to assist with the roll-out of the new
legislation in the province. The intention of COGTA was to provide a user-friendly manual to
assist with the implementation of the act in the province to which this report now turns.

1.8. Implementation of the KwaZulu-Natal Planning and Development Act No. 6 of 2008
The implementation of the PDA has been undertaken in two phases in an attempt to provide an
interim period in phasing out the Ordinance and the introduction of the new Act. In March 2010,
parts of the Act were implemented in a provincial gazette notice No. 424 as follows:

Simultaneously, the relevant sections of the Act dealing with the establishment of the Planning
and Development Appeals Tribunal and the provision of planning norms and standards were
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enacted27PT. All of these aspects of the Act were retrospectively made operational from the 1PstP
March 2010. Significantly, the establishment of the Appeals Tribunal and the preparation of
norms and standards have not been completed. The delay in the establishment of the Appeals
Tribunal can be attributed to the ruling of the Constitutional Court ruling in respect of Chapters
IV and V of the DFA and a point of law which questions whether a provincial institution has the
right to review a municipal decision in respect of planning decisions. Why the section of the Act
addressing provincial norms and standards has not been completed is unknown. It is assumed that
institutional capacity and a focus on the amendments to the PDA itself have taken precedent over
completion of this task.

Subsequently, the remainder of the Act became effective from 22PndP April 2010.
Simultaneously a notice was introduced that repealed Chapter 1 of the Natal Town Planning
Ordinance No. 27 of 1949 which set the effective date for the closure of the Planning and
Development Commission for November of the same year. Other matters addressed in the notice
included the payment of penalties for illegal developments and the setting aside of the provisions
of the DFA in terms of section 161 of the act which would be brought into operation at a later
time28PT.

Although the implementation of the PDA set aside the Natal Town Planning Ordinance, section
67(bis) dealing with special consent applications, it has had to been retained since this aspect was
overlooked in the drafting of the PDA.

1.9. Institutional Responsibilities
The implementation of PDA has brought into being a number of new institutional arrangements.
This section will highlight key aspects of these institutional arrangements.
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Lecture notes prepared by and an interview with John Lang 2011
Ibid.

32

1.9.1. Municipalities
The PDA placed the procedural aspects of planning and development fully and inclusively within
the municipal sphere of governance. Applications have to be prepared and submitted to the
municipal officials who are required to prepare a report and submit a recommendation to the
Planning Portfolio or Executive Committee. A record of the decision and the resolution made is
contained with the minutes of the council meeting. Municipalities cannot undertake certain
planning and development applications e.g. the adoption and amendment of schemes, the
subdivision and consolidation of land, the phasing or cancellation of approved layout plans, the
alteration, suspension or cancellation of restrictive conditions relating to land and the permanent
closure of roads and public places without the first obtaining a written report including
recommendations from a registered professional planner. The planner is required to provide a
certificate indicating that the applicant complies with the requirements of the PDA. In instance
where there has been any non-compliance, the planner has to provide reasons for such a departure
from the Act. Such a reason might, for example, be that the application does not comply with the
SDF, but can nevertheless be considered because the adoption of the Scheme allowing the zoning
or the use pre-dated the SDF.

On 22PndP April 2010, the MEC published a provincial gazette (Volume 4 No. 424) in which it
was stated that all municipalities in terms of section 105(2) of the Local Government Municipal
Systems Act No. 32 of 2000 as read with items 6(1)(b)(iii) and 15 (1)(b) (iii) of the KwaZuluNatal Planning and Development Act, were required to submit proposals and applications
outlined in the attached schedule in terms of the provincial law for review and monitoring by the
relevant Deputy Manager: Development Administration in COGTA. Attached to the notice were
schedules that outlined what types of applications were required to be submitted to COGTA by
each category of municipality. Included in the schedule were:
•
•
•
•
•
•
•
•

Adoption of the scheme;
Replacement of the scheme;
Scheme amendments;
Consent in terms of the scheme;
Subdivision;
Consolidation;
Development outside the scheme;
Phasing of approved layouts;
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•
•
•

Cancellation of approved layouts;
Alteration, suspension and deletion of restrictive conditions; and,
Closure of public roads and public space.

Major centres like eThekwini and Msunduzi along with uMhlathuze, Newcastle, Hibiscus Coast,
KwaDukuza, and uMngeni are placed in category or tier 1. The remaining municipalities in the
province are divided into tiers 2 and 3. These constitute the smaller municipalities and those with
less institutional capacity. In this case they are required to submit copies of all applications
referred to in the schedule to the provincial department. The categories or tiers within which the
various municipalities have been placed are based in part on their perceived institutional capacity.
Submission of applications to COGTA provides a tool for the monitoring and evaluation role
legally prescribed to province in terms of the current legal framework. This also enables the
department more effectively to evaluate the impact of the new law on the daily practice of land
use management by municipalities’29PT

1.9.2. Provincial Departments
Part of the monitoring and evaluation role of the KwaZulu-Natal Department of Cooperative
Governance and Traditional Affairs is to assess all applications outlined in the schedule presented
in provincial gazette No. 424. This requirement has been instituted to assess how some of the
smaller municipalities with less capacity were engaging with the provisions of the law.
In the preparation of a development application, key infrastructure sector departments will need
to consider the proposed development. In assessing the application, they will need to whether in
terms of present capacity or future Master Plans for the provision of capital works infrastructure;
they will be able to support the application30PT. Planning consultants have indicated that
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This rationale was confirmed with Gert Roos via a telephonic query regarding the notice. He confirmed both
the perceptions regarding diverse institutional capacity amongst the municipalities in KZ-N and the need to
have a method of evaluating the implementation of the PDA through the adjudication of applications
submitted to them and reviewed by officials in COGTA.
Provincial sector department still prepare what they term Master Plans for future delivery and capital work
development and investment. They use these plans to assess whether or not the development application falls
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officials in the various service sector departments are unsure about the PDA. They question why
they have to provide assurance about service agreements for the developments submitted in terms
of the PDA when the same requirement is part of the Environmental Authorisation in terms of the
NEMA regulations and procedures.
The Subdivision of Agricultural Land Act No. 70 of 1970 also impacts upon development. If a
development is affected by the Act, then an application will need to be lodged with the national
Department of Agriculture fro a change in land use. Similarly, where necessary an
Environmental Scoping Report or full Environmental Impact Analysis will need to be submitted
to the Department of Agriculture and Environmental Affairs so that compliance with National
Environmental Management Act and its regulations are followed. If either of the departments
declines the application then it is unlikely that the development would proceed unless the
applicant resorted to judicial review by a court. An environmental authorisation is a critical
component of the preparation of an application before submission to the municipality.

1.9.3. KwaZulu-Natal Planning and Development Appeals Tribunal
The act has made provision for the establishment of an Appeals Tribunal of twelve persons at
provincial level with a chairperson and will comprise of members “who, by reason of their
integrity, qualifications, expertise and experience are suitable for membership” Section 103 3(1).
At least three members must have legal qualifications, another three must be registered planners,
and additional members can be drawn from other related built environment professions such as
architects, engineers and surveyors31PT.
The PDA has provided clear provisions regarding the set up of an Appeals Tribunal which will
remain in place until the constitutional question mark about the nature of the institution in its

into an area where there is sufficient capacity or might have to be phased in or refused due to a lack of
services.
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Section 103(1-3).states the clause thus – “professional engineers registered in terms of section 19(2)(a) of the
Engineering Profession Act, 2000 (Act No. 46 of 2000) or professional land surveyors as defined in section 1
of the Professional and Technical Surveyor’s Act, 1984 (Act No. 40 of 1984); or professional architects
registered in terms of section 19(2) of the Architectural Profession Act, 2000 (Act No. 44 of 2000) that have
planning and development experience or practical experience and expertise in the fields of social and
economic sciences or environmental management.”
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present form is addressed32PT. The Appeals Tribunal was conceptualised as taking decisions on
applications that are referred from municipal sphere, but this aspect has a level of uncertainty
about it. There is a lack of clarity in regard to the role and function of the Appeals Tribunal,
given the DFA Constitutional Court ruling. Significantly the first appeal application in terms of
the PDA has been prepared for submission by private consultants in the province, despite the
absence of institutional body to hear it33PT.
EThekwini municipality have argued that the reconsideration of municipal decisions on appeal by
a provincial institution is unconstitutional. In the new version of the PDA, this section has been
amended to state that the Tribunal will be able to make a recommendation to the municipality to
reconsider their previous decision but not be able to overturn a decision made by a local
government structure. It is understood that additional legal advice is being sought on how best to
manage this section of the Act34PT

1.9.4. Professional Planners
The PDA provides a definition of a registered planner as being "a person registered as a
professional planner or a technical planner contemplated in section 13(4) of the Planning
Profession Act, unless the South African Council for Planners has reserved the work to be
performed by a registered planner in terms of this Act for a particular category of registered
persons in terms of section 16(2) of the Planning Profession Act, in which case a registered
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Members of the Tribunal can be drawn from the public or private sector but no person, municipality or organ
of state may interfere with the functioning of the Appeal Tribunal. (Section 102 (2)) The law requires that
state departments and municipalities must assist and co-operate with the Appeal Tribunal to ensure that it is
effective in its role. The PDA states that the Planning and Development Appeals Tribunal“ must exercise its
powers in an independent manner, free from governmental or any other outside interference or influence, and
in accordance with the highest standards of integrity, impartiality, objectivity and professional ethics” Section
102 (1)
Interview with John Lang
Generally there is no debate regarding the need for an appeal process but there is controversy about where this
procedure should be heard. It is maintained by practitioners and some municipal officials that to have the
appeal process dealt with at the local level would open it to political interference. A question is posed as to
the ability of municipalities to review their own decisions and come to another opinion in an objective
manner. The common law principle of justice being seen to be done may have some relevance here.
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planner shall mean that category of registered persons for which the work has been reserved”
Chapter 1.
In terms of the Act, registered planners are required to provide compliance reports and
certificates to municipalities in respect of applications related to the adoption and amendment of
schemes, the subdivision and consolidation of land, the phasing or cancellation of approved
layout plans, the alteration, suspension or cancellation of restrictive conditions relating to land
and the permanent closure of roads and public places. The planner has to provide a certificate for
every application prepared for submission to the municipality on behalf of an applicant indicating
that it complies with the requirements of the PDA. One of the issues raised in relation to this
provision is that it may require professional indemnity insurance for those professional planners
undertaking this work on behalf of applicants or for municipalities that do not have a registered
planner on staff. Both officials and practitioners have raised a concern that there are too few
registered planners in either the public or private sector to make this commendable provision
workable in practice.
1.10.

Implementation Aspects

In the following section, key issues related to the implementation of the PDA are presented.
Relevant information from the statute and information gathered from the interviews is presented
here.

1.10.1. Preparation of an Application
Unlike the Natal Town Planning Ordinance and the 1998 PDA, there is no requirement
compelling a land owner to submit an application to the municipality for development, the
construction of a building or the use of land and buildings. This is considered to be an oversight
in the new provincial act since it creates uncertainty at the commencement of the implementation
process.
An application to amend a scheme can be made by the owner of the land, a duly appointed agent
or the municipality. In order to prepare an application, due regard must be paid to Environmental
Impact Authorisations for changes in specific land uses that are required by NEMA and detailed
in a schedule to the regulations. If the application is located on Ingonyama Trust land, an
additional approval for the development or change must be obtained from the Traditional Council
and the Ingonyama Trust Board in line with the procedures in that Act. Inputs are required from
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infrastructure sector departments to indicate that services can be provided for the development.
Once these inputs are received the application is assessed by a registered professional planner
who will provide a certificate indicating the application is compliant with PDA and then it can be
submitted to the municipality. One of the issues being grappled with is what constitutes a
‘completed application’ from the municipality’s perspective. There is no longer an onus on the
applicant to provide a rationale for the need and desirability of an application as was the case
under the Ordinance even where there is major impact. However attention has to be given to
application and its relationship with the approved SDF.

1.10.2. Submission
The submission of an application is determined by the Schedule 1 of the PDA, as read with
Provincial Notice 424 where it has been specified that local municipalities are required to submit
copies of application for changes in the scheme and subdivisions/consolidations to COGTA so
that they can monitor and evaluate the types of applications being processed by the
municipalities.

1.10.3. Decision Making
As indicated, the PDA places the decision-making responsibility specifically within the domain
of the local municipality. Applications once accepted as complete are processed and submitted to
the Planning Portfolio Committee or the Executive Committee meeting of the council for
consideration and approval. These meeting usually occur every month and will consider between
two and five applications at a time. If an application is refused there is the option of an appeal.
Although the PDA makes provision for an Appeals Board the constitutionality of this provision
has still to be confirmed.

1.10.4. Advertising and Notification Requirements
An applicant is required to advertise the change in zoning and use in two newspapers which use
the predominant languages of the province – namely isiZulu and English. The Act requires that
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the municipality undertake the responsibility for the advertising process but in practice this has
become an additional responsibility of the applicant who then has to submit proof to the local
authority that they have complied with procedural requirements of PDA. The cost of advertising
has been raised as a factor that may make the expense of submitting an application under the new
law too onerous particularly for small development applications.
In addition, all properties within a 100-metre radius of an application site have to be notified of
the change in land use or zoning regardless of whether the impact of this change is negligible e.g.
a home business or is major – a development with the potential to affect amenity such as an
office or commercial usage35PT.

1.10.5. Time Frames
The PDA does not stipulate time frames for the submission of inputs by sector departments or
parastatals such as Telkom, Department of Transport or DAEA. In this regard it differs from the
DFA which made provision for the subpoena of sector department to provide input into a
development application at a Tribunal hearing. However the PDA does provide time frames in
respect of the processing of applications prepared by applicants and the municipality itself.
Once an application has been accepted by the municipality, a decision has to be made within
sixty (60) days of the closing date for representations made through the public consultation
process. An applicant can agree that an additional period of time of thirty days (30) can be
applied. Where a site inspection or hearing is needed this additional time period can be extended
to ninety (90) days.
Where a municipality commences the process of an amendment, replacement or adoption of a
scheme, a period of ninety (90) days is allowed from the closing date of the public consultation
process or the conclusion of a site inspection or public hearing36PT.
Once a decision has been made by the municipality, all interested and affected parties need to be
notified with fourteen (14) days. There is a period of twenty eight (28) days to allow for the
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It is noted that official from COGTA have indicated that this requirement is to be changed in the revised PDA.
Item 21, Part 1 Schedule 1 of the PDA.
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lodging of an appeal. If there is no appeal or in instances where there were no objections, the
decision of the municipality is only finalised once this time has elapsed.

1.10.6. Lapsing of Rights
One of the more controversial aspects of the PDA is that land use and development rights will
lapse if not taken up within five years. This requirement is considered impractical in respect of
large developments which may need to be phased in response to market demand or financial
investments. There is also a key question of what occurs if the scheme has been amended and the
approved development rights lapse - does the scheme zone then revert to its previous status? In a
case where a development has been delayed by issues not of the applicant/owners making will the
lapsing of the rights open up a potential claim for compensation?

1.10.7. Enforcement
As was the case in the Natal Town Planning Ordinance, the PDA makes provision for aspects of
the enforcement of the scheme in section 75 of the Act. Contraventions of the scheme are subject
to penalties that include both fines and imprisonment (section 77). Provision is made for the
prosecution of corporate bodies and institutions where they contravene the scheme or where the
municipalities or the Appeals Tribunal has its power and functions interfered with. However in
terms of the new Act, officials have to enter a site and serve a contravention notice on the owner
as well as affixing a formal notice where the illegal land use or contravention is being conducted
(section 79). When the PDA was introduced the eThekwini Municipality had 70 members of
staff in planning and only 18 in the enforcement office. The requirements of the new Act have
necessitated the redeployment of staff to strengthen the enforcement component of the
department in order to implement the PDA.

It was noted during an interview with eThekwini officials that the enforcement staff were now
being assigned duties akin to that of the Sheriff of the Court. They now have to physically enter
a property to serve and affix notices of the contravention. In the Natal Town Planning Ordinance
only the notice had to be served on the owner and could be done via registered mail. Service of
notice did not require physical entry onto the property of the defaulting owner or the affixing of
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the notice to the building or other structure on site. In some instances staff members of both
genders had being physically attacked whilst trying to serve contravention notices in line with the
procedural requirements by the PDA. Understandably officials redeployed to the enforcement
office have indicated unhappiness with the new system which places them in danger stating “they
did not sign up for this”TP37PT. Recourse to legal institutions is provided with both District
Magistrates being empowered to issue entry warrants and applications to the High Court to
compel the alteration, demolition of buildings, structure or works and the rehabilitation of land
(sections 90-94)
A new provision is made in the PDA for the prosecution of officials who approve applications in
contravention of the adopted scheme or authorise any matter which is in conflict with provisions
contemplated in the act.

1.10.8. Compensation
Although the principle of compensation was included in the Natal Town Planning Ordinance and
1998 PDA, this option was not often used. In terms of chapter 9 of the PDA, provision has been
made for an owner of land to claim compensation from the municipality where aspects of the
Act’s implementation impact negatively on the development rights or value of the land. The
amount of such compensation is covered in the chapter.

1.10.9. Norms and Standards
Chapter 11 sections 139-151 of the PDA makes provision for the MEC to provide norms and
standards to guide municipal planning decisions in relation to:Schemes;
•
•
•
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the use, development, subdivision or consolidation of land;
certain types of land use;
the use, development, subdivision or consolidation of land in specified areas of the
province;

From an interview with eThekwini officials held on the 2 nd June 2011.
P

P
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•
•
•
•
•

the phasing and cancellation of approved layout plans in general or specific
circumstances;
the alteration, suspension or cancellation of restrictive conditions of title in general or
specific circumstances;
the permanent closure of public places or municipal roads in general or specific
circumstances;
enforcement measures regarding schemes and the Act; and,
claims for compensation.

Norms and standards are intended to assist the municipalities in dealing with new requirements of
the PDA. When the Act was assented to in December 2008, provincial norms and standards had
not been prepared. It was intended that when the PDA was made fully operational in March
2010, the norms and standards would have been deemed to have been promulgated retroactively
from that month. However to date no such norms and standards have been prepared and this was
noted by provincial officials as one of the major shortcomings of the PDA’s implementation to
date38PT.

1.10.10.

Monitoring and Training

Since the implementation of the PDA the Department of Cooperative Governance and Traditional
Affairs has been monitoring its implementation and identifying gaps in the knowledge of the
local municipalities. Regular workshop sessions are hosted by the department where pertinent
issues related to the implementation process are highlighted and addressed using examples from
practice as it emerges in terms of the new legislative framework. Departments that provide
services and input into development applications or whose plans impact on the on the preparation
and adoption of schemes are also invited to attend these workshops. Additional workshops are
also hosted for professional planners and practitioners where issues relevant to their roles in the
implementation of the PDA and lessons from best practice can be shared. A number of the
amendments to the PDA have emanated from this forum.
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Interview with provincial officials held in May 2010.
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1.11. Implementation and Other Legislation
The implementation of the PDA has brought with it a set of unique legislative challenges in
regard to its interaction with repealed provincial ordinances and national laws.

a) The Planning and Development Act and the Natal Town Planning Ordinance (No. 27 of
1949)
Section 67 bis of the Natal Town Planning Ordinance has been retained for the present time
because the drafting of the PDA did not make provision for special consent applications. This
will be corrected when the amended version of the PDA is promulgated later this year. Similarly
there is a backlog of appeals lodged in terms of this section of the Natal Town Planning
Ordinance. It has been proposed that the Planning and Development Commission which ceased
functioning in November 2010 would be temporarily reconstituted to address these outstanding
applications. Recently COGTA indicated that the Commission members will resume work to
address the backlog of appeals lodged under section 67 bis.

b) The Planning and Development Act and the Development Facilitation Act No. 67 of
1995
After the Constitutional Court ruling regarding the constitutionality of chapters V and VI of the
DFA was issued, KwaZulu-Natal made use of the twenty four month period prescribed by the
court for its amendment by the national government to allow applications being processed or
already lodged under the DFA to be finalised by the Development Tribunal. The Department of
Cooperative Governance and Traditional Affairs set a cut off date in December 2010 for the
submission of DFA applications. Officials in COGTA estimated that there were approximately
20 DFA applications lodged before the deadline of which only two remain to be heard. On the
9PthP September 2010 the MEC of Cooperative Governance and Traditional Affairs formally
declared that the DFA would no longer have application in KwaZulu-Natal. In section 16(1) of
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the PDA it is stated that the legal provisions of that Act now take precedence over that of the
DFA. Thus the DFA no longer has applicability in the province of KwaZulu-Natal39PT.

c) The Planning and Development Act and the Removal of Restrictive Conditions Act (Act
No. 84 of 1967)
Historically certain controls related to development and planning were included as restrictive
conditions in title deeds40PT. A national act entitled the Removal of Restrictive Conditions Act
No. 84 of 1967 made provision for the removal of these development controls which often
predated the introduction of statutory controls of schemes. The controls were additional to but
similar in nature to those imposed by the scheme. In order to have a restrictive condition
removed, an application would need to be made to the office of the Premier for these conditions
to be set aside. In KwaZulu-Natal, the responsibility for this procedure was delegated from the
Office of the Premier to the MEC and officials of COGTA.
A development application lodged under the Natal Town Planning Ordinance that also required
the Removal of Restrictive Conditions from the title deeds needed a separate application in terms
of the national Act to have the controls expunged from the title deed. This application was in
addition to an application for an ROD (in terms of NEMA) and the application lodged under the
Ordinance. The applications all ran concurrently under the previous provincial system.
Applications lodged in terms of the DFA could also deal with Restrictive Conditions as part of
the Act’s provisions to set aside legislation deemed dilatory to the development application.
Another route available to applicants was to apply to the High Court to have the restrictive
conditions expunged.
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It has been argued that one of the weaknesses of the DFA was that its implementation was not made
mandatory in the provinces but rather was allowed to be implemented as a “plus one “option by choice. Given
the current debate regarding the constitutionality of legal frameworks in the three spheres of governance, it
can now been seen that this was the correct approach.
Restrictive conditions were included in the title deeds in places where a town planning scheme had not been
put in place and were intended to protect the development rights of property or prevent the land from being
used for those not stipulated in the conditions.
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The PDA has repealed section 3 and 4 of the Removal of Restrictive Conditions Act. In
Schedule 5 Part 3 entitled Deletion of certain restrictions in respect of land by operation of law,
provision has been made for the expunging of certain conditions from all title deeds. In this
instance, no additional applications are needed to remove them using the Removal of Restrictive
Conditions Act.
For areas located outside of a scheme, the PDA has made provision in Section 40 that an
application can be lodged using the Schedule 1 procedure for the alteration, suspension or
deletion of restrictive conditions. The process proposed for applications located outside a scheme
is similar to that for those inside the scheme but seventeen additional requirements that have to be
addressed.

d) The PDA and the Ingonyama Trust Act No. 9 of 1997
The unitary nature of the PDA makes it applicable to the whole province of KwaZulu-Natal. It
has repealed the KwaZulu Land Affairs Act No. 11 of 1992. However, the Ingonyama Trust Act
remains in place and directly impacts on the procedural aspects of land use and development
planning. Applications prepared for land falling with the boundaries of the Trust will need to
acquire the permission of the local Traditional Council for the development of the land, and then
the development agent must submit a three tiered application to the Ingonyama Trust Board, the
local municipality and the Department of Agriculture and Environmental Affairs. This process
has been in place since the promulgation of the Ingonyama Trust Act in 1994 and its amendment
in 1997. It is difficult to assess the exact impact of the PDA on land falling within the
Ingonyama Trust since it is related to a bigger political and institutional debate about control and
allocation of land held in communal tenure and whether the planning and development of this
land is the purview of the Tradition Council or the municipality41PT
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The Local Government Transition Act made provision for traditional leaders to be ex-officio members of the
municipality councils and to be involved in decision making processes at local level. This was one of the
institutional advantages of the act and has not been mirror in subsequent local government legislation where
the role of the Amakhosi and the local council are seen as overlapping and not integrated. It has been
suggested that the drawing up of MoA between the municipal councils and the municipalities may be one way
to address this institutional gap in terms of land use management and development planning. The use of MoA
has been employed in the municipality of Umhlabuyalingana. The two towns of Manguzi and Mbazwane have
been formalised through a process of joint agreement between the municipality and the Traditional Council.
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e) The Subdivision of Agricultural Land Act No. 70 of 1970
The national Department of Agriculture is concerned about reserving high potential and unique
agricultural land. This approach is embodied in the Draft Sustainable Utilization of Agricultural
Resources Bill 2003 which combines the use of, protection and development of agricultural land.
Act 70 of 1970 has been a regulatory mechanism used by the national and provincial
Departments of Agriculture to regulate the subdivision of agricultural land. It requires that a
subdivision of agricultural land outside the former boundaries of the urban areas42PT required
that the applicant lodge a separate application for approval by the national Minister of
Agriculture. A motivation has to be provided which addresses the agricultural potential of the
land and why it should be allowed to be utilised for another land use. The Subdivision of
Agricultural Land Act Repeal Act No. 64 of 1998 was intended to set aside Act 70 of 1970 and
although the law was gazetted, it was never made operational. Similarly the two drafts of the
PDA made an attempt to address the need for a consideration of the agricultural implications as
part of a single application process.
The national department has produced a series of PDF maps43PT which indicate areas that are
reserved or exempt from the requirements of Act 70 of 1970. Although the maps are fixed
images they can be geo-referenced using geographical Information Software (GIS) such as Arch
ViewTP44PT. Certain categories of land are considered exempt form the requirements of the act
e.g. land that fell within the former Transitional Local Councils established under the Local
Government Transition Act Second Amendment Act No. 97 of 1996, land falling within the
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The boundary being referred to here is that of the former Transitional Local Councils set up by the Local
Government Transition Act (Act No 97 of 1996) when there was still a distinction between rural and urban
areas and not the wall-to wall municipal model now implemented under the Municipal Systems Act (Act No.
32 of 2000).
The Act 70 of 1970 map images can be viewed and used from the AEGIS web site of the national Department
of Agriculture.
There are some problems with the Act 70 of 1970 maps in that the information represented on them predates
GIS mapping and in some instances some sites located in urban areas or former schemes appear to have a spilt
designation partially reserved and exempt from the act.
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former administrative area of KwaZulu which now form the basis of the Traditional Council
areas and state land.

Using these categories of land, a municipality can map the extent to which they are affected by
the reservation of land subject to Act 70 of 1970TP45PT and where it is possible to adopt a new
planning scheme without requiring approval from the national department. One of the key issues
addressed by the introduction of the wall to wall schemes for municipalities in terms of the MSA
was the need the address the urban rural divide that earmarked planning schemes in the
provinces.

Although the Natal Town Planning Ordinance had procedures for addressing development
applications located outside the scheme boundary in terms of section 11(2), the model of
planning instituted by the Act had an urban bias. The urban rural divide was demarcated by the
scheme boundary. In a similar manner the spatial urban rural divide is being determined by the
imitations of a statute intended to protect agricultural resources in the form of Act No. 70 of
1970. The adoption of a scheme is now determined in relation to the degree that land is exempt
from Act 70 of 1970 and this creates the scheme boundary. Inadvertently the integration of land
use management across municipalities is being compromised by an outdated statute concerned
with farm size. COGTA are engaged in an ongoing discussion with the national Department of
Agriculture to reach agreement on how to preserve agricultural resources and implement a wallto wall scheme.
3.0 Performance of the KwaZulu-Natal Planning and Development Act
The performance or success of the PDA can be evaluated from a number of perspectives –
institutional engagement with the statute, the number of applications being processed through it
and the time period within which a successful application is processed. With the introduction of
new legislation, there is always a lag time during which people respond to new procedures and
requirements.
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This methodology suggested in this analysis and the categories of land exempt from Act 70 of 1970 is being
developed in consultation with the national Department of Agriculture prior to the advertisement process for
the adoption of schemes prepared under the PDA.
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This lag time has been seen previously with the introduction of the Less Formal Townships
Establishment Act No. 113 of 1991 and the related suite of laws in 1991TP46PT. Even when the
much anticipated Development Facilitation Act was promulgated it took time for the market and
planning practitioners to respond its implementation even though the benefits of the new statute
were widely acknowledged.
A process of institutional and statutory adjustment has characterised the introduction of the
Planning and Development Act in KwaZulu-Natal. The two metropolitan centres of eThekwini
and Msunduzi have been slower to engage with the Act, than other smaller local
municipalities47PT. uMhlathuze Municipality which encompasses the former Town Planning
Schemes areas of Richards Bay and Empangeni, Vulendlela including Zululand University
campus, and the three former R. 293 towns of Nseleni, EsikhaleniTP48PT and Ngwelezane, has
been one of the front runners in engaging with the new provincial Act49PT. uMhlathuze Local
Municipality is regarded as having competent institutional capacity and expertise which is
considered to be a fundamental aspect of the ability of municipalities to engage with the PDA.
The PDA requires that the municipalities advertise in the gazette that they have accepted
delegated authority to process development applications which under the framework of the
Ordinance may have been handled at provincial level or followed another statutory route. Of all
the municipalities, only eight have yet to gazette their delegation in terms of the Planning and
Development Act50PT. They are either accepting applications which they will do nothing about
processing or are proceeding with the processing of the applications despite the fact that this is
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The Abolition of Racially Based Measures Act (Act No 108 of 1991), the Upgrading of Land Tenure Rights
Act (Act No 112 of 1991) and the Less Formal Townships Act (act No. 113 of 1991) all formed a suite of
laws designed to readdress the inheritance of apartheid planning and land management. Most practitioners
acknowledged the need for the new acts but were hesitant to engage with the procedural requirements e.g. new
applications at first. Now they are commonly used – particularity the Less Formal Townships Establishment
Act (Act No. 113 of 1991)
Msunduzi attempted to change its status from being a category B local municipal to that of a metropolitan
council in 2010 and shares a common boundary with eThekwini.
The town was formerly known as Esikhaweni.
This comment was shared by a provincial official Gert Roos when discussing the engagement of the
municipalities with the new PDA.
This statistic is as of July 2010.
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ultra vires the provincial Act and could result in litigation from the applicants side because the
statutory requirements have not been adhered to by the municipality.
Within the private sector, consultants who previously utilised the DFA or the Ordinance for
development applications now have to use the new provincial Act for their clients. A registered
planning consultant has indicated that he has completed over twenty five applications for
different municipalities in the province. Some of these applications are located within the
boundaries of municipalities who have not gazetted their delegations. Although the applications
have been lodged, the municipal officials have indicated that they would not process them.
Concern has also been raised by private consultants regarding the pre-application service sector
department approvals which run in parallel to the requirements of National Environmental
Management Act No. 107 of 1998. Where an environmental Record of Decision is required for
change in land use, sector departments have to process two sets of almost identical letters for the
spatial planning application and the ROD. As indicated, there are no time requirements placed on
the sector departments to respond these pre-application approvals as was the case with the DFA.
Potentially developments could be stalled for considerable periods of time because sector
department do not view the approval of the spatial application as a priority and similar to that
required for Environmental Authorisation or ROD.
4.0
Stakeholders Views of the KwaZulu-Natal Planning and Development Act
A number of interviews have been completed in order to provide an accurate context for the
report and the issues that have been raised in it. These include the following:•
•
•
•
•
•

Officials from national department of Rural Development and Land Reform and
provincial COGTA ;
Officials from sector departments – DAEA;
Legal practitioners ;
Planning practitioners;
Key SACN municipalities eThekwini and Msunduzi; and,
District municipality – uMngeni - District Planning Shared Services Project.

Additional key actors and stakeholders were identified through the initial interview process and
the researcher then followed up with recommended referrals made by the interviewees. An initial
decision was made to interview key officials in the related national and provincial departments
where planning legislation was being prepared in order that a context for evaluating the
implementation of the PDA at municipal level could be established. A detailed list of officials
and practitioners has been provided in Appendix 3.
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During the interviews on the implementation of the Planning and Development Act, the
following questions were posed to the participants:•
•
•

What works well? (planning and other related legislation) - What is not working and
why?
How the new provincial law is performing through a review of quantitative data (how
many applications; what type of applications; how many appeals, etc.);
What needs to be changed in a review of the PDA; and,

Consider the KZN PDA experience and use lessons from practice to inform other provincial (or
national) legal initiatives

•
•
•
•

In addition it was considered important to explore the following related issues:Is there a need for clarity about constitutional issues and planning roles within the
different spheres of governance;
The impact of planning legal frameworks on the profession; and
The nature of provincial legislation - whether it should be enabling or prescriptive, should
it be a framework or a comprehensive law or perhaps contain a variety of these elements
was explored.

5.0
Observations made by Stakeholders
The following points provide a summary of the observations made by stakeholders in the initial
set of interviews conducted in June. Comments addressing similar or related topics have been
grouped together in the list:

•
•

The introduction of a single unitary legal approach to address past complexity is a clear
advantage of the PDA.
Respondents felt that there is insufficient clarity provided on the differences between
provincial and municipal planning, and their constitutional roles and responsibilities in
regard to planning.
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•
•

•

•

•

•
•
•

•
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Similarly there is a need for clarity about which plans address national, provincial and
local issues and the interrelationship of these plans.
The PDA does not provide sufficient clarity regarding the scope of municipal planning
and that this aspect needs to be revisited. The definition of municipal planning provided
by the Constitutional Court decision in respect of the constitutionality of aspects the DFA
was considered to be too narrow in scope. Municipal officials are looking to the national
Spatial and Land Use Management Bill to rectify this gap and to provide clarity.
The PDA is an Act that focuses on the implementation aspects of planning and
development. It has not sufficiently addressed the strategic, comprehensive and process
aspects of the how planning works in practice.
The PDA is legislation which tries to provide a singular approach for all land use
development applications, including minor subdivisions and applications that have
minimal impacts on the public amenity. In all instances the application and the
advertising requirements are the same as those for a strategic or large development and
this is unrealistic from a practical point of view. A tuck shop should not have to
undertake the same advertising process as a major development and yet in terms of the
current provincial law this is required.
Despite there being no norms and standards in the Act, the PDA does provide a level of
direction for municipal level planning regarding schemes, land development applications
and procedures.
Private consultants highlighted the option for addressing a number of development issues
in a single application under the PDA as being an advantage of the new Act.
The inclusion in the PDA of a mechanisms for removal of restrictive conditions within a
planning application was considered a useful addition
The new PDA does not address the key issue of amenity (defined as the pleasantness of a
place)TP51PT as a consideration in the assessment process of development applications.
This is considered a major oversight in the legislation. It is argued that consideration of
need and desirability and amenity are fundamental to assessing the potential impact of
land use change whilst bearing in mind the public interest.
A month before the PDA was gazetted, the Department of Cooperative Governance
released a marked up amended copy of the Act which had more than one hundred
amendments. In the interim, this number of corrections has increased to five hundred.

Definition from the Readers Digest Oxford Illustrated Dictionary but which in planning and development
terms is related to a sense of place or normative standards of enjoyment.
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•

•

•

COGTA hopes that this amended version of the Act will be promulgated in October 2012.
A question has been raised as to whether it has been prudent to implement a provincial
law that appears to be so flawed. It would have been preferable to retain the amended
Ordinance for an additional period of time whilst awaiting clarity on the development of a
revised DFA or new national act in terms of which a revised version of the PDA could
have been framed52.
The PDA has had to retain sections of the Ordinance to deal with special consent
applications and yet closed down the Planning and Development Commission which was
the institution tasked with completing this work. As a result, the Commission may have
to be temporarily reconstituted to deal with the left over applications from the Ordinance.
The reintroduction of the Commission may be legally contested by certain of the
municipalities but this was not confirmed by local government officials during the
interview process.
There is no provision in the PDA for a fast track process for housing projects, upgrading
of informal settlements or strategic projects in the manner of the DFA and this is
considered an oversight.
There is agreement that there should be a right of appeal in the new Act but there are
diverse opinions about the procedural and institutional arrangements for this. Some
practitioners are supportive of an independent Appeals body located at provincial level
whilst others contend that this aspect should be dealt with at the municipal level. The
amended version of the PDA suggests that the Appeals Tribunal should only be
empowered to make a recommendation to the municipality but not be able to over rule a
decision made at the local level of governance. The issue of the Appeals Tribunal needs
finality in terms of the constitutional aspects of its establishment and functions in relation
to municipal planning.
There should have been more consultation with related departments regarding the
procedural aspects of the new Act specifically the Deeds Registry and Surveyor Generals
Office (SGO)53. The submission of approvals for layouts and removal of restrictive
conditions and the resolutions for them are currently recorded as part of a full set of
municipal Executive Committee meeting minutes. Officials in the Deeds Office and SGO
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Officials from COGTA stated that there was never going to be an ideal time for the implementation of the PDA
and they had chosen to set about creating a new provincial legal framework in full knowledge that it would
require amendments and revision. One official quoted “we had to start somewhere with the PDA.”
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Observations made by officials from COGTA.
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now have to scan pages of notes for resolutions. This administrative process is causing
problems for the officials of the departments who previously were provided with just the
resolution. Currently, discussions are underway and this is being addressed as part of a
review process.
Engagement with the PDA by municipalities has been varied with some of the larger
municipalities with greater capacity being slower to engage than anticipated by COGTA.
The PDA does provide the benefit of addressing a number of interrelated aspects of
development in a single application. In some municipalities, this has required staff
reallocation. Previously under the Ordinance aspects of development applications were
dealt with separately and staff members were assigned to deal with these distinct
components in separate departments. Now they are required to comment on
comprehensive applications in a single procedural process.
The ongoing monitoring and evaluation of the implementation of the PDA by COGTA
has been mentioned as a key aspect of what works well with the implementation of the
Act.
Training through workshops and input from good practice for both public and private
sector practitioners and officials is an indication of the provincial commitment to the
successful implementation of the Act.
The introduction of specific time limits related to the processing of applications by
municipalities once it is accepted as complete is an advantage, but is offset by the lack of
time limits for sector inputs into the application preparation process which has the
potential to create delays in the processing of applications and development in the
province.
The duplication of inputs from sector departments for the spatial and environmental
components of the same application is regarded as a gap in the rationalisation of planning
law and procedures.
Even though the aim of the PDA has been one of rationalisation, different legislative
frameworks require a number of parallel applications for the same development. There
still needs to be a level of rationalisation and integration in respect of development
applications. Perhaps this can be addressed through the SPLUMB.
In terms of the current approach, development applications are required to first address
the environmental aspects and then undertake the spatial/physical aspects. There is a
legal opinion that suggests that there is nothing in the PDA that requires this two stage
approach and that approval for development applications can be run as a parallel process.
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It has been proposed that the option in NEMA to devolve the environmental approval of
applications to competent local municipalities and thereby offer a single integrated
application to be vetted at the local level should be pursued.
Public participation in the advertising process is slowing down delivery particularly in
regard to the delivery of housing. There needs to be a rethink about the degree to which
public participation is required for an application since this is already part of the
environmental process needed for land use change.
A few municipalities have not gazetted their delegations suggesting that they will wait
until the new version of the act is gazetted thereby saving themselves the cost of a gazette
notice (R20 000.00).
Municipalities are processing applications without delegations and placing themselves at
risk for litigation if the application process is challenged.
A number of municipalities do not have registered professional planners in posts and will
not be able to comply with the requirements of the PDA. It is likely that this work will
need the appointment of external professionals to assist the municipalities which may
have the impact of increasing applications fees thereby stalling development applications
or result in an increase in the number of illegal developments. Although the province has
provided additional institutional support through its Development Planning Shared
Services (DPSS) initiative, this currently has a three year life span before it becomes the
financial responsibility of the municipalities.
Contemplated amendments to the PDA will require that registered professional planners
who vet applications for applicants and are appointed to assist municipalities with this
work will have to acquire professional indemnity which will increase the cost of services
and this is likely to be reflected in applications fees. This increase could see certain
application costs being unaffordable and potentially increase the number of illegal
developments.
Private consultants preparing development applications in terms of the PDA and with the
background experience of the DFA and Natal Town Planning Ordinance have observed
that the current procedural requirements of the Act are inadvertently contributing to the
demise of spatial planning in relation to that of environmental planning. They point out
that there are specific requirement encapsulated in the ROD process which requires the
sector departments to respond whereas in the PDA these are absent. There is a perception
that there is insufficient emphasis placed on spatial planning and more on the
environmental aspects of it.
There is concern that the fee structure proposed for development applications is beyond
the affordability level of residents in townships and communal areas. There has been
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insufficient guidance from province on the possibility of differential application costs
dependent on the locality of the development or a means test.
Some of the shortcomings of the current PDA can be attributed to a lack of understanding
of the realities of planning practice in the field.
Whilst it is acknowledged that enforcement is a necessary requirement of planning and
development, the enforcement aspects of the PDA are placing officials in danger. This is
creating problems at the local level where there are already institutional capacity
shortages.
It was observed that planning has been subjected to political turf wars amongst various
national and provincial departments. Post 1994, the departments of Rural Development
and Land Reform (formerly Land Affairs) and Provincial and Local Government now
COGTA introduced new legal frameworks for planning and development at the provincial
and local government – the Development Facilitation Act and the Municipal Systems Act.
Both acts operated alongside other provincial statutes but introduced new spatial plans
and processes. Consideration could be given to the writing of a comprehensive legal
framework that provides clarity on the roles and functions of different spheres of
governance in relation to planning. Included in this process is the evaluation of whether
single national department responsible for planning would be better institutional
arrangement. Ideally, such a department could also be responsible for the environmental
aspects of development along with the strategic and spatial components.

6.0 Overview of Key Issues that have implications for the Provincial Planning Legislation in
KwaZulu-Natal
From the observations made in the interviews the following points are highlighted as having
implications for the KwaZulu-Natal Planning and Development Act:
•

•

The constitutional aspects of certain parts of the PDA will need to be clarified e.g. the
temporary reappointment of the Planning and Development Commission and the
appointment of the Appeals Tribunal.
Finality will need to be reached on whether the Appeals Tribunal’s powers will include
the right to overrule a decision made at municipal level or whether they will make
recommendations thus leaving an appeal to the High Court as a final recourse for
applicants or objectors.
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The reaching of an understanding of the interrelationship of the national and provincial
laws and what amendments will need to be made to the PDA to reach symmetry and
alignment between legal frameworks, plans and procedures.
The PDA will need to address the gap that in its present form it does not require that a
landowner make an application to the municipality prior to commencing a development,
the construction of a building or use of buildings and land. This requirement was
contained in the previous Ordinance section 67(1).
The preparation of norms and standards needs to be completed and gazetted to assist the
municipalities with decision making processes.
Enforcement procedures need to be re-evaluated in light of practice and in consultation
with the municipalities.
Definitions relating to municipal planning will need to be revisited and extended.
Consideration needs to be given to including amenity as a criterion for the assessment of
development applications.

5.1 Observations
The current state of play in respect of the implementation of the PDA can best be described as a
state of flux. The existence of a revised draft of the Act with multiple corrections is evidence of
this. As has been the case in the past, remnants of other laws have had to be retained to enable
the final processing of applications under these laws. In KwaZulu-Natal, this may necessitate the
temporary reinstatement of the Planning and Development Commission to address the problem.
Institutional uncertainty about the PDA and the validity of the setting up of a provincial Appeals
Tribunal remain unclear although KZ-N COGTA is addressing it. Officials expect that some of
the larger municipalities may resort to legal action similar to the Constitutional Court application
on the DFA to address aspects of the PDA or related institutional arrangements which are
perceived to infringe on municipal planning. Parts of the law are yet to be written so this is also
causing concern.
The introduction of the new SPLUMB into the mix of legislative uncertainty has raised questions
as to the potential moth balling of the PDA once the national Act is gazetted. Concern was raised
about the way the national bill has been presented for consideration and the lack of consultation
and clarity about the roles and functions of different spheres of governance in relation to planning
was raised. Clarity about what constitutes municipal planning seems critical to this debate
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although there is a need to address the constitutional aspects of exclusive and concurrent powers
in regard to planning contained in schedules 4 and 5 of the Constitution.
As may have been expected, municipalities have engaged with the PDA and its procedures with
differentiated enthusiasm and, in some instances, dismay. In part this may be attributed to low
institutional capacities or high development pressures with the municipality itself. KZ-N
COGTA is endeavouring to provide essential support and monitoring through monthly meetings
and the assessment of applications submitted to them.
The revision of the Land Use Management System is nearing completion and should indicate if
the new legislation has had any significant impact of the model. There are indications that some
of the problematic aspects of the previous LUMS model regarding terminology and plans are
being addressed.

6.2 Recommendations

From the foregoing analysis, the following recommendations can be made:
•
•

•

•

•
•
•

•

An amended PDA needs to take cognizance of what is emerging in practice.
In terms of the remnants of repealed legislation, the PDA needs to make the necessary
amendments to address these gaps and complete the outstanding applications left over
from other planning laws.
The manner in which councils’ resolutions on applications which requires the SGO and
Deeds Office to make amendments to title deeds and diagrams needs to be revisited to
make these aspects of the act more effective.
Clarity is needed on the appeal aspect of the act including what institutional body is
constitutionally acceptable and what its roles and functions should be requires
clarification so that appeal applications can be processed.
Norms and standards need to be formulated and gazetted by the MEC’s office.
A differential costing system (fees) for applications needs to be considered and the
municipality advised on this aspect of the development process.
The current enforcement process e.g. the serving of notices needs to be reconsidered and
municipalities asked for their input on this aspect of the PDA. It may be necessary that
this aspect will require additional institutional capacity or the assistance of the police or
sheriff’s department to affix notices on properties where offences take place.
In the next version of the act, the lack of time limits for the sector departments to respond
to inputs for applications will need to be addressed.
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•
•

The time limits linked to the approval of a development application where there is no
objection needs to be reviewed.
The advertising requirements for small sub-divisional applications are costly and should
be reviewed.

7.0
Local Level Response to the PDA
This section of the report addresses the challenges and perceptions of the two key hub
municipalities of eThekwini and Msunduzi which are part of the South African Cities Network
alignment.
To gain a better assessment of the impact of implementing the Planning and Development Act in
KwaZulu-Natal, a number of interviews have been conducted with local municipalities and key
role players engaged in the preparation, assessment and approval of application prepared under
this Act and the various pieces of legislation still operating in the province. This interview
process attempted to probe and to verify the assertion made by the provincial department
COGTA that there was an inconsistency in the way that different municipalities were engaging
with the new legislative framework and what the potential reasons for this might be. Officials
from eThekwini and Msunduzi metro municipalities were interviewed as they both are part of the
South African Cities Network. There is an assumption that the larger municipalities have
additional institutional capacity and can engage with legislative and procedural change better
than some of the smaller local municipalities. An interview was also undertaken with Mr. Mark
Puttick who is a planning consultant working in the Msunduzi municipality after a referral from
the officials there.
For contrast, an interview was also conducted with Mr. Jan van der Vegte who is part of the
Development Shared Services Provider Programme being implemented jointly by COGTA. He
assists three local municipalities in the District of uMgungundlovu. This District has been cited
by the officials in COGTA as being one of the municipalities to actively engage with the PDA
implementation process. This section also includes some observations made by Mr. Rory
Wilkinson a planner from the developer arm of Tongaat Hullett who presented the ‘developer
perspective’ of the new Act at a COGTA PDA workshop held on Friday 8PthP June 2011 in
Durban.
In order to present the information coherently the interview findings follow the structure outlines
in the questionnaire guideline related to the implementation of the PDA. A section of the
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implementation of LUMS is also included in each municipality section since both Msunduzi and
eThekwini have developed a different suite of plans from the provincial approach in terms of
which to address planning and development and schemes in their areas.
7.1 eThekwini Municipality

The metropolitan council of eThekwini is regarded as having superior institutional capacity to
implement legislative frameworks for planning and development. Provincial officials noted that
there was a perception that eThekwini would lead other municipalities in terms of the
implementation of the PDA however this had not been the case. In practice, uMngeni and
uMhlathuze municipalities had taken the lead in the province.

7.1.2 KwaZulu-Natal Planning and Development Act

In response to an observation made by officials of COGTA that eThekwini had been slow to
respond to the implementation of the PDA, municipal staff indicated they had not been prepared
to engage with the provincial law until they had published their delegation notice in the
provincial gazette. In terms of this notice there have to be clear indications about which
departments need to address the procedural aspects of the Act. This assignment of procedural
tasks required a reshuffling of staff prior to the acceptance of applications.
The required response time of 28 days for the municipality to acknowledge and process an
application is creating problems. Officials in the eThekwini Development Planning Department
have introduced a pre-submission application which is not part of the formal procedures of the
PDA. The introduction of this mechanism is the municipality’s attempt to provide extra time for
reviewing applications before the formal acceptance of the application and related time frames
commence. It also allows an initial assessment of the application to see if all the necessary
information is included in it prior to the actual assessment process and time limits starting. There
is no additional cost for this process.
The implementation of the Act required an institutional restructuring within eThekwini. Before
the PDA was implemented, the enforcement unit had 18 members and the planning section had a
staff of 80 members. The implementation of the PDA required the transfer of a number of staff
members to strengthen the enforcement component of the municipality. Previously, the staff had
been aligned to process the different applications prepared under the Ordinance or to respond to
DFA applications. The PDA development applications necessitated a restructuring of sections
and reorganization of staff.
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The requirements of the enforcement components of the PDA are problematic for the
municipality specifically the affixing a notice on site where unauthorised land uses or
development was taking place. It has been proposed that this aspect of the act requires that
planners serve notice is inappropriate, exposes the enforcement staff to physical danger and
should be revised so that the planning staff member should be responsible for the preparation of
the notices to be served on the owner/occupier and another department with security functions
delivers the notice to the site.
7.1.2 Current Status of Applications

There are no outstanding applications coming through the DFA due to the Constitutional Court
decision that no applications for the eThekwini area could be considered in terms of this Act. It
was noted that this was not problematic from the municipality’s perspective, since not a single
RDP or social housing project application had utilised the fast track options of the DFA but had
rather used other routes e.g. the Less Formal Townships Establishment Act (Act No. 113 of
1991). There are unresolved appeals for Special Consent applications against eThekwini
planning decisions in terms of the Ordinance which will need to be addressed. KZ-N COGTA
has indicated if they will reconstitute the Planning and Development Commission to deal with
these applications. The municipality has processed the following applications in terms of the
PDA and other provincial legislation, which are presented in tabular format on the next page.
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Development Planning Statistics July 2010 to December 2010

LAND USE APPLICATIONS

AREA

REZONING

SPECIAL CONSENT

SUBDIVISIONS

RELAXATIONS

PRE-SCRUTINY

Umhlanga

6

14

3

107

0

Durban

8

16

8

526

700

Illovo

3

15

6

91

315

61

Pinetown

10

35

12

232

609

Hillcrest

3

5

6

32

61

Total
Number
of
Applications dealt with
by municipality

30

85

35

988

1685

Source: eThekwini Development Planning Department
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From the table it can be seen that:
•
•
•

•
•
•

There are fewer applications in the north of the city than might have been
expected e.g. Umhlanga where there are currently development pressure;
The highest numbers of rezoning applications are found in Pinetown which is
undergoing change in the city centre and industrial areas;
Generally rezoning applications which would now be processed using the PDA
show the lowest statistics of any application type – this could be a indication of a
tentativeness on behalf of the practitioners and officials to grapple with the new
PDA procedures;
Special consents handled in terms of 67 bis of the Ordinance show the second
highest statistics across the city indicating that this procedure is still be utilised;
Applications dealing with relaxations have the highest application numbers across
the city; and,
Hillcrest in the Outer West which is undergoing rapid change shows the lowest
applications overall.

7.1.3 Key Amendments and Issues

In the interviews, the following issues were highlighted as needing a rethink or
amendment in terms of the PDA:
•

•

•

Section 38 – there is a major problem with the exclusion of Traditional Council
Areas which form part of eThekwini’s metropolitan urban fabric. In these areas
the Ingonyama Trust Act applies and there are dual procedural requirements that
officials need to consider for development applications.
The impact of Act No 70 of 1970 is impacting on the implementation of the wall
to wall scheme required under Chapter 5 of the Municipal Systems Act. This is in
addition to the requirements of the NEMA. If the municipality could draw up an
agreed agricultural plan to protect high potential agricultural land with the
Department of Agriculture and incorporate it in the SDF and protect it in the
Scheme then decisions about what trade-offs could be managed at the local level
because consensus would have been reached.
Section title developments are not addressed by the PDA. The question is should
the municipality consider it since there are issues of tenure and the management
of services that impact on the delivery side. eThekwini felt that the Act needed to
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address aspects of medium density housing development and sectional title
applications.
Whilst it is acknowledged that the PDA takes cognizance of the requirement of
the Promotion of Administrative Justice Act (Act No. 3 of 2000) with regard to
administrative decisions and public participation, it is not necessary to have
extended procedures for lesser applications that previously would have been
managed through special consents or development permits where only the
neighbours consent was required. On average it can cost up to R 1 200 for
advertising. eThekwini officials pointed out that there is no distinction in the
PDA for assessing the need to advertise based on impact as had been the case in
other provincial legislation previously e.g. special consent in the Ordinance. The
provincial Act should include a level of flexibility for development applications.
Section 21 of the PDA addressing subdivisions and consolidation needs
amendment. Minor changes to sub-divisions and layout plans should not require
the same degree of advertising and public participation as other applications.
Under the Ordinance such applications required a copy be submitted to the
provincial department or municipality where there was delegated authority. No
advertising or public consultation was required as is now the case under the PDA.
It is turning a minor process into a major one and in the opinion of the
municipality frustrating development.
In regard to the appeal process, the eThekwini official reiterated a point made by
other practitioners in regard to the need to wait an additional 28 days after the
approval of an application for an effective date to commence development which
they stated can be problematic. Its intention is to provide a period for the lodging
of an appeal but in a case where there are no objections to a development
application at all it just constitutes unnecessary delays which have associated
additional costs. Consideration needs to be given to waiving the appeal period if
it is clear that there is not going to be one.
The lapsing of development rights if not taken up after five years which is
outlined in the PDA is also not practical since a large phased development may
take place over a number of years in response to market demand. In practice to
remove the development rights on partially developed land could lead to claims
for compensation if it could be proved that there has been loss to the owner or
developer. What would happen if a strategic project reached the five year lapsing
stage and had its rights removed? It is felt that to set this time deadline is
indicative of a level of inflexibility and actual planning and development practice.
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The principle of appeals is deemed appropriate but there is the question of where
this application should be lodged. eThekwini has indicated that they support a
local system of appeals to be consistent with their Constitutional jurisdiction in
relation to ‘municipal planning’. They are not supportive of an appeal process
that is adjudicated at the provincial level54PT.
From a procedural perspective, applications require inputs from sector department
in the form of services agreements. This was different from other mechanisms
used in the DFA and the Ordinance. Municipal staff members have to check the
application and the advertising process to ensure that it conforms to the
requirements of the PDA. This new approach presents a challenge to the staff that
are used to assessing applications in a different way.
On a positive note the need to have a registered professional planner attest that the
application is compliant with the PDA is expected to improve the quality and
completeness of applications received by the municipality. The institutional
system of the Development Planning Department of eThekwini will need to
upgrade its services to respond to the requirements of the provincial act. In a
period of change management, this presents a huge challenge.
One aspect not addressed by the PDA is informal development. This constitutes a
large part of the city and yet is not included in the legal framework which sets the
land use management system in place.
Another aspect missing from the PDA is how to address the delivery of low
income subsidised housing. Although the eThekwini officials felt that the DFA
was abused by developers.55PT. Although the DFA explicitly addressed the need
for land and low income housing delivery, the PDA ignores this aspect of
development. It was suggested that perhaps this gap could be considered in the
PDA and perhaps taken up at national level
The PDA deals with the provision of norms and standards to provide guidance to
the municipalities in respect of planning and development. Yet this aspect of the
Act remains silent and this had been noted by the officials. They did not elaborate

In this regard they differ from most other respondents in interviews who supported a provincial level
appeal process because it would be more objective and less open to political interference.
Officials in eThekwini noted that the DFA had been manipulated by developers to provide shopping
centres and private golf estates and not a single application submitted for low cost housing
development in terms of the act.
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on why this gap was important to their municipality specifically but it is surmised
that they wanted clarity on it.
The comprehensive single application that allowed for a number of development
decisions to be dealt with in one application is strength of the PDA, particularly
since the removal of restrictive conditions can now be addressed as part of a
single development application.
Official from eThekwini expressed dissatisfaction with the current definition of
municipal planning which they stated was too narrowly defined even by the
Constitutional Court judgement on the DFA. Municipal planning encompasses
more than land use zoning and township establishment. As part of its review the
PDA needs to have a more detailed definition of this term and include the
strategic planning component and other aspects e.g. environmental, socio
economic, and climate change matters that are addressed by planners at the local
level.
It was noted that in contrast to the PDA which focused on municipal planning
issues, the SPLUMB makes provision for a suite of interrelated frameworks and
regional plans. A concern was expressed by eThekwini officials in relation to the
provincial level SDF and framed in the phrase “ all the municipal plans do not
make up a provincial SDF” indicating that the iterative alignment expected
between provincial and local planning needs to be explicit and proactive.
Although there had been consultation between eThekwini and KZ-N COGTA
prior to the gazetting of the PDA, and there has been training for officials, the
transition from one provincial legislative framework to another has not been easy
even for eThekwini which is regarded as having good institutional capacity.
There needs to be ongoing discussions on the practice and implementation of the
PDA e.g. a debate regarding the need to inform all owners/occupiers within 100
metres of a site for which a development application is lodged. It is felt that this
is an arbitrary rule and in some instances impractical given the different impacts
of development.
There was a lack of input from the provincial side in respect of tariff charges for
PDA applications and this had been expected from the Act. Section 76 of the
PDA provides mechanisms to address recouping financial gain obtained from an
illegal use that is to be regularised. In this instance, the tariff has been linked to
the value of the use on site. In a case of contravention of the scheme Section
81(4) provides for a period of 28 days in which applicants could pay the penalties
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levied against their development rights. Similar detail has not been provided for
other tariffs in the Act.
On the matter of fees, eThekwini official suggested that consideration be given in
the review of the PDA for differentiated rates for applicants located in informal
settlements or located outside scheme.
In the final analysis it was felt that the PDA (and in fact the national SPLUMB
too) should be enabling statutory frameworks for municipal planning which
would include the ability to determine a necessary suite of local level plans
linking the SDF to the scheme as was currently the practice in eThekwini. An
issue that has been highlighted is the need for the integration of spatial and
environmental aspects of planning because in effect both application procedures
consider elements of the other. An EIA or Scoping Report considers the impacts
of physical planning and development and similarly a planning application
considers environmental impacts. At some point the integrated referred to in the
national approach to planning needs to be reflected in law.

7.1.4 Water Issues –eThekwini

Development applications are dependent upon access to adequate natural resources as
well as appropriate legal frameworks and procedures. In this regard eThekwini has had
to confront major challenges. The Water and Sanitation Department has announced that
it will be analysing development applications more carefully given that there is a
potential water crisis in the metro. It had been suggested that the present situation was so
dire as to require a moratorium on building particularly in the north of the city but this
has not been necessary. The provincial Department of Water Affairs has raised concerns
regarding the demand and supply capacity of the metro where current usage outstrips
water supply.
In a response the Durban Chamber of Commerce has indicated that developers should not
count on an automatic approval for development applications because of the water supply
situation. The chamber spokesperson has cited one of the reasons that there is a problem
has been the lag time on infrastructural projects. Spring Grove Dam should have been
operational but the construction has only just commenced. What this issue raises is the
need for integration between the strategic planning undertaken by sector departments
with the system for development and planning.
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7.1.5 Land Use Management System – eThekwini

As indicated previously in the report the provincial Planning and Development
Commission and later the department of Local Government and Traditional Affairs spent
considerable time developing a model for the implementation of a Land Use Management
System for the province. The model and accompanying toolbox was intended to
empower the municipalities to manage the multiple urban schemes now located with their
administrative boundaries and to begin to engage with managing the rural and Traditional
Council areas that also formed part of their spatial entities. The model was developed
during a period of legislative complexity and flux and had to be flexible. It provided for
a suite of three interrelated plans:
•
•
•

The Spatial Development Framework which was a mandatory requirement of the
Integrated Development Plan
A Land Use Framework (LUF) which provided for greater detail and linked
specific land uses to a cadastral base; and
A Scheme which converted identified land use to zones and was the instrument
through which development rights were assigned to public and private registered
land. In the instance of the Traditional Council areas the parent properties of TA
boundaries were used to designate broad zones within which communal
agriculture, residential development and other activities could take place without
impinging on the legislative rights of the Amakhosi to allocate land use.

The set of three plans was proposed as a starting point, and local municipalities were
provided with a choice to develop other options within the broad approach. In the case of
eThekwini the city opted to develop an alternative suite of plans to address the large area
and complexity of the municipality based on the four functional regions in the metro.
The diagram below illustrates theses plans:-
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Source: eThekwini IDP Review 2010-2011
Each plan addresses a different level of detail and time frames but they are interrelated as
a set to inform strategic and development planning. This approach mirrors the spatial and
institutional complexity that the municipality has to confront. It also serves is a useful
example of the principle that underpinned the provincial LUMS model that there needed
to a continuum of plans which could be used across municipal areas to deal with local
pressures and challenges. Within the context of the provincial legislative framework a
similar principle could be considered rather than the narrow focus of the current draft.
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Source: eThekwini IDP Review 2010-2011
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7.2 Msunduzi Municipality

Msunduzi is the seat of provincial government in KwaZulu-Natal and includes the city of
Pietermaritzburg, and adjacent urban areas like Hilton, Edendale, Lynnfield Park and
Ashburton. In August 2010, the municipality faced a major financial crisis and was
placed under administrative management by the MEC of Cooperative Governance and
Traditional Affairs pending the outcome of an investigation to discover the causes for the
state of declared near-bankruptcy. Stringent financial measures were put in place to keep
the municipality afloat and it was hoped that the local government elections held in May
2011 would institute a new locally elected structure that would guide the municipality
into a future state of financial and institutional stability. Since the announcement of the
election results, a dispute was declared by some members of the ANC regarding the
appointment of some councillors in the municipality. This impasse has yet to be resolved
and has lead to a delay in confirming the new municipal government structure. The city
remains under the administration of COGTA at present.

7.2.1 KwaZulu-Natal Planning and Development Act

The publication of the PDA and then the national Spatial Land Use Management Bill
soon afterwards was interpreted as putting the cart before the horse. Officials presented
the opinion that it would have been better if the national framework/legislation had
emerged first and then the provincial law. The PDA has been viewed as an instrument
for empowering the municipalities at the expense of the provincial sphere of governance
and therefore reflective of national policy to move towards a centralized model of
governance. In Msunduzi, the Town Planning Ordinance, the Local Authorities
Ordinance and the KwaZulu Land Affairs Act (KLAA), R293 and R1888 and Section 30
regulations applicable to the townships such as Edendale had been functioning well
enough and there was clarity regarding procedural aspects. Application had been made
by the Msunduzi municipality to extend the Ordinance into areas where there was no land
use management legislation. The introduction of the PDA, rather than assisting the
process, has been viewed as having created a wedge in the legislative terrain of the
municipality. It has been perceived to create additional problems for officials and
practitioners alike.
In contrast, the DFA was viewed as having too much power to impose land use on the
municipalities and created the impression that developers and land owners could “do
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what they liked with the land regardless of the scheme and SDF”. There has been scant
regard for the economic or infrastructure impacts of some of the DFA applications.

7.2.2 Current Status of Applications

The following statistics were cited by officials as being the outstanding applications
which have to be dealt with in terms of other legislation:
•
•
•
•
•

10 outstanding appeal applications lodged in terms of the Ordinance;
Approximately 4 DFA applications some of which involve large developments;
21 sub-divisions and consolidation applications;
6 outstanding applications for minor subdivisions lodged in terms of the Extended
Powers Ordinance; and,
5 scheme applications in terms of the PDA.

Completed planning and development applications are presented to the Executive
Committee which meets every two weeks. On average, two applications are submitted to
each meeting. With the municipality being placed under administration by COGTA,
there has been a fewer meetings recently which has meant that the number of approved
applications has declined.
The PDA makes provision for a 90 day time period in which an application must be dealt
with by the municipality however in the current institutional milieu, a small number have
already run over time. In part this delay was attributed to the fact that the Executive
Committee had not met since the local government elections and there is a shortage of
staff to process applications. With regard to subdivision applications, the lack of
institutional capacity was evident as it now takes three months to process an application
which has to be advertised whereas before it took six weeks. Like other officials in
eThekwini, the planners in Msunduzi have grappled with how to judge what constitutes a
completed application. Despite these challenges five different applications lodged under
the PDA had been approved and there were two appeals pending.
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Source: Demarcation Board Website
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7.2.3 Institutional Arrangements

The Msunduzi Municipality has separate departments dealing with planning and development
matters namely the Spatial Planning Department which deals with strategic planning e.g. the
Spatial Development Framework and its review, and the Development Management Department
that is responsible for the Scheme and its implementation. Development Planning has five town
planners and a similar number are employed in the Strategic Planning section. Of the total staff
complement, there are three registered planners, and two technicians. The remaining posts are
filled with unqualified personnel. Significantly, the Integrated Development Plan is prepared and
reviewed in another department separated from the two planning sections.
From an institutional perspective, the municipality has faced a number of challenges as the
following example illustrates. The PDA has a statutory requirement that a delegation notice be
prepared by each municipality for the gazette. In the case of the Msunduzi Municipality, this
meant that the planning staff had to prepare their own job descriptions, since these had not been
finalised by their Human Resources Department. The delegation notice published in the gazette
had been prepared in line with the current institutional structure. The roles and functions of each
staff member in regard to the procedural aspects of the Act had been specified in this notice. One
day before this research interview took place, the council made a decision to return to a previous
institutional structure which predated the gazette notice and changed the roles and responsibilities
of the staff now intended to address the statutory requirements of the Act. This raised a concern
that this institutional change to the structure of the planning department could render the
delegation notice null and void since it related to a model that was no longer in place. This is but
one of the institutional challenges being confronted by the staff. Political decisions were made
without reference to planning legislation and in a situation, where staff already felt that they are
compromised in carrying out their roles effectively due to fiscal constraints TP56PT. It highlights
the need for provincial planning legislation to take cognizance of the institutional capacity
problems being experienced in the local municipalities.

56
TP

PT

The planning staff of Msunduzi Development Planning Department is limited to R 50.00 for telephonic
enquiries related to planning and development applications per month. In a case where there is a complicated
query to address this minimal budget could be used up in matter of a few telephone calls. Official indicated
that the complexity of the new PDA did not assist them with the challenges being confronted by the
municipality.
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7.2.4 Key Amendments and Issues

The following issues were raise by Msunduzi municipal planning officials during the interview:
•

•

•
•

•
•
•

•

Although the PDA provides that the municipality should undertake the advertising
procedure for development applications this was being done by applicants because there
was no municipal budget in Msunduzi for this. This additional cost was problematic for
applicants with minor changes and in the present economic climate would make the
difference between a person pursuing a formal, legal land development application or
choosing to do the same illegally. The latter process was a real concern for officials since
ad hoc and illegal developments were cited in their IDP document as being one of the
challenges confronting the municipality at this time. Officials felt that the higher
application costs introduced by the PDA had the potential to aggravate the present
situation and to stop small scale development from taking place. Current estimates for
advertising correctly in two official language newspapers can amount to R 4 000 -5 000
and for small developments.
Officials in Msunduzi were unequivocally supportive of an appeals process lodged with
the province where applications could be reviewed without the degree of political
interference experienced at local government level.
As was the case in eThekwini, the need to notify all properties within a 100-metre area
from the application site was raised as being problematic.
The provision that a registered professional planner working in the municipality could be
prosecuted for approving applications that do not meet the requirements of the Act was
raised as being problematic. In a worst case scenario, it could lead to increased delays in
processing applications while planners check and recheck work. Limited institutional
capacity in the planning department where there are a minimal number of registered
professional planners would add to potential time delays.
The lack of provincial norms and standards was raised as a shortcoming of the PDA.
The issue of having to advertise subdivisions and consolidation applications was raised as
it had been in other forums and interviews.
The PDA does not provide enough fine grain distinction between the application and
procedural requirements for large and small developments which previous legislation had
done e.g. special consent applications and the development permit option in the LUMS
model of the scheme for home based business and activities that had minimal impact.
In Msunduzi there is an initiative to extend the scheme across Edendale which was an old
Department of Development Aid (DDA) town and governed under the Black Local
Authorities Act with a township manager. Previously residents would submit an
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•

•
•

•

•

application for a land use change to the township manager. Now the extension of the
scheme and procedural requirements of the PDA will require the submission of a full
application. There is a concern that the extension of the scheme and the requirements of
PDA will introduce additional costs and procedures that residents in Edendale will be
unwilling to accept.
Enforcement procedures were of concern. The officials indicated that they had raised the
matter with COGTA who had indicated that they needed to use their municipal security
staff to enforce the serving of notices. This instance was noted by the officials as an
example of the provincial staff not hearing the municipality’s concern.
There was a lack of awareness about the manual produced by COGTA to assist the
municipalities with the implementation of the Act.
The officials were not concerned about the removal of the DFA as a procedural routed for
applications since they felt that it had allowed the developers to by-pass the municipality
and impose developments that were not consistent with their plans.
Changes in the way subdivision and consolidation applications need to be processed have
increased the time period from approximately six weeks to three months. It was asserted
that the PDA in its current form would undermine the cadastral system because of
procedural requirements and advertising costs57PT.
National level planning should be comprehensive in nature and allow for the option of
replacing the PDA with an alternative system of land use management. Portions of the
Act would need to prescriptive in regard to applications, time period and institutional
aspects.

7.2.5 Land Use Management System – Msunduzi

Msunduzi’s approach to land use management is similar in nature to that of eThekwini. It uses a
suite of interrelated cascading plans with increasing details as follows:
•
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The approach A strategic Spatial Development Framework prepared by the Spatial
Planning Department as separate institutional function from the IDP to which it is
aligned;

It is understood that this issue is to be dealt with the amended version of the PDA which is set to be
promulgated in October 2011.
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•
•
•

Local Areas Plans based on the Area Based Management approach for breaking up areas
into functional areas for which to prepare more detailed plans;
Precinct Plans for areas that need additional inputs or face development pressures or for
which detailed planning has not been done; and,
A Land Use Management Scheme with detailed zoning and development rights –
previously the Town Planning Scheme (TPS).

being employed departs from the provincial model of the Spatial Development Framework, Land
Use Framework and Scheme in practice but shows that the ‘gap’ between the strategic intentions
of the SDF and the Scheme had been identified and filled with a suite of plans rather than a Land
Use Framework used elsewhere in the province58PT. The KwaZulu-Natal LUMS model was
never intended to be prescriptive in nature but constituted a set of guidelines and a ‘toolbox’ of
ideas which the municipality could utilise to suit their needs. The examples of Msunduzi
illustrates that it was possible to undertake a slightly different approach to suit local requirements
in the larger municipalities. The flexibility of the LUMS model illustrates that there cannot be a
one-size-fits-all approach to land use management and planning and that local complexities need
to be able to be accommodated within a broad, flexible approach.

7.3 uMgungundlovu District Municipality
7.3.1 Introduction

This District Municipality of uMgungundlovu abuts Msunduzi on the north western boundary.
UMngeni is one of the seven local municipalities which are located within it and which has
access to a Development Planning Shared Services (DPSS) partnership. In terms of this
programme, additional planning and administrative support is provided to augment the skills and
capacity of local government officials. The model being used has been developed through the
DPSS. This initiative is supported by the Department of Cooperative Governance and
Traditional Affairs with funding being provided for three years by KZ-N COGTA. Once this
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During the interview discussion one of the planners asked the researcher to indicate what a Land Use
Framework was and what relationship it had to the suite of the plans. There was genuine surprise indicating
that official seemed not to know about this option which was presented in the revised manual prepared by
COGTA for assisting municipalities in the implementation of LUMS.
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time is expended, additional funding for supporting the development of skills will have to be
found at the local government level. Although uMngeni municipality is not part of the South
African Cities Network, the municipality has been cited by the officials in COGTA as being
particularly successful in engaging with the implementation of the Planning and Development
Act (Act No 6 of 2008). Both its location and apparent institutional success in regard to the new
provincial law has made this municipality an ideal comparative study area for the project.

Since the implementation of the PDA, there has been a steady stream of applications submitted to
uMngeni Municipality dealing with rezoning, subdivisions and consolidations. In 2010,
approximately forty nine (49) applications were received. So far in 2011, there are twenty five
(25) new applications that had been submitted for consideration. Of these, only two (2) or three
(3) were consolidated applications. There is a degree of overlap in the application figures
between the years. The time limits for processing the application have been prescribed in the
PDA and it provides no discretion for extending time limits so generally the officials/planners try
to adhere to these prescriptive provisions.
One of the challenges being confronted in the municipality is to decide ‘what constitutes a
completed application’? Although the PDA is specific about the need for provincial sector
department input, there are times when the Department of Transport is tardy in giving comments
which may influence the outcome of application. In some instances, the time lapse for a response
needed from the sector departments can be resolved if there is good communication between
local planners and the officials in specific department itself. However, in other situations, the
application is left hanging. Of all the applications submitted, thirteen (13) have been declined.
No application submissions have been refused on the grounds of them being non-compliant with
the Act. There are no statistics at present regarding applications that have been withdrawn. Only
a few applications have been deemed to be incomplete. There have been no full township
establishment applications although it is anticipated that there will be some forthcoming shortly.
7.3.2 Capacity

In terms of capacity in the District of uMgungundlovu, uMngeni Local Municipality has four
planning staff assisted by Jan der Vegte who is the appointed planner under the DPSS. Mooi
Rivier has two planning staff members and Impendle one person who is expected to undertake a
number of other tasks not related to planning. The budget for the Development Planning Shared
Services aspect is provided partly by the municipalities and partly through province with a
60/20/20 spilt. The time allocation between the three participating municipalities is 3 days/1
day/1 day with uMngeni taking the largest share of the time and financial component. Over the
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next three years the provincial grant will be phased out. It currently provides a 70/50/20%
contribution to the municipalities to pay for the additional services and skills provided by the
planner now employed under this model. The requirements of the PDA for the approval of a
registered planner to assess and confirm that the requirements of the Act have been complied
with prior to submission will impact of the staff needs of local municipalities. There are already
indications that the remaining four local municipalities in the District wish to be part of the DPSS
model in order to address this statutory requirement of the Act.

7.3.3 Processing of Applications

Once an application is considered complete, a report is prepared by the planners and it is
submitted to the Executive Committee which meets once a month. All approvals of submitted
applications are conducted at the local council level where there is a Planning Committee and an
Executive Committee. Three councillors are members of the EXCO. At present four to five
applications are considered at each sitting. Most applications are urban based and located in
places like Nottingham Hill, Howick, Hilton and the Midlands Meander where there are
development pressures. Applications outside urban areas tend to be in close proximity to the N3.
Generally, the municipality is managing to process the applications with the time frames
prescribed by the Act however there should be a regulatory provision for public hearings related
to applications with greater impact and that are complex in nature. There should be provision
which allows for an additional time period to facilitate this consultation process e.g. an extra 60
days. This amendment would allow additional information to emerge from local sources which
planners do not always know about and should be aware of. In some municipalities, the
planning/technical staff members do not have the requisite technical or professional skills to
engage with complex applications. They are more comfortable with ‘a tick box application’
procedure. In practise, some applications require more input and there should a process to allow
for this additional information. Where an application has merit, but is badly motivated, there
should be a proviso for additional time limits.

7.3.4 Appeals

Currently no appeals have been lodged in terms of the PDA by either the applicants or the
municipality. In any event the lack of clarity in regard to setting up the appeal process and
Tribunal also has an impact on applications, with all wondering what would happen if there was
one? At present the only route available is through the courts and not many applicants have the
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money to pursue this option. It is felt that the implementation process is incomplete in this
aspect. It was felt that applicants should have the option to take the decision to another
institution for a ruling outside of the bureaucratic process of the local government structures. An
appeal option provides for checks and balances and confidence in the planning system. In some
instance information that is pertinent to an appropriate decision being made only comes to light
during the appeal process.

7.3.5 Appeals Tribunal

The planner in the DPSS has suggested that if there is to be a provincial Appeal Tribunal, the
chair needs to be a person with legal background. The Appeals Tribunal needs to have tribunal
members from a multi- disciplinary pool of experts. There should be a minimum of five
members drawn from a pool of forty to sit on a hearing, depending upon the nature of the
application. The allocation or devolvement of the appeals process to the local government sphere
is not considered desirable since it is open to political influence at that level. There is also the
question of how a decision can be objectively reviewed within the sphere of governance where it
considered in the first instance. The only way this would work is if the review/appeal process
was conducted at the District level. This is not currently a District level function but has been
suggested as an alternative option. Any appeal system has to have adequate budget and
supportive administrative functions for it work properly at any level of government. The key
functions would need to be permanent and the appointment of members could be contractual or
on a part-time appointment basis in order to keep operating costs to a minimum.
It has been noted that the SPLUMB proposes the removal of councillors from the planning
decision making process but this is unlikely to find support at the local level. Officials noted that
if the role of the councillor is to represent the community without any input into planning
applications or decisions that impact upon their constituency, then what is the point of having
them elected at all? Planning is a political activity and will remain so which is why it is so
important to have the opportunity of an appeal to another forum or authority for a second
assessment or adjudication of the merits of the application.
The 1998 version of the PDA allowed for a Planning Commission and provided a vision. It also
attempted to provide a mechanism for a single spatial/environmental application instead of a
parallel procedure. The uMngeni planners felt that this should be reconsidered since the current
dual application system contributes to delays in processing
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7.3.6 A Developers Perspective on the KwaZulu-Natal Planning and Development Act

During a training session held for private sector consultants, COGTA asked Mr Rory Wilkinson
to address the workshop on the impact of the Planning and Development Act from a developer’s
perspective. Mr Wilkinson is a town and regional planner with the development arm of Tongaat
Hullett which own large tracts of land in the northern portions of eThekwini and along the
coast59PT. Tongaat Hullett has initiated a number of key strategic projects like the River Horse
Valley which is a mixed use development including new industrial warehousing, a private
hospital and offices. La Lucia Ridge is another major development undertaken by this private
sector agency which effectively relocated the shopping centre core to a new site on the ridge of
Umhlanga adjacent to the freeway. Significantly, both applications were located outside the
Town Planning Scheme area but used the Town Planning Ordinance for approval of their
development proposals60PT.
Land development is the investment component that drives the fiscal base of the local
municipality and contributes to the rates base. Developers look for a number of criteria to
indicate that there is a legislative and procedural framework where they can invest namely – an
enabling environment, reasonable time limits for approval and certainty. The PDA has the
potential to create an enabling environment for development but there is a lack of common vision
or consensus on its implementation aspects. Current implementation suggests that there is a
disjuncture between the province and the local municipalities in regard to the Act.
During the presentation, a number of the sections of the PDA were highlighted as needing
attention or review namely:
•
•
•
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Section 31(1) of the Act which addresses the matter of subdivisions and consolidations.
These applications should not need to go through an advertising process.
Similarly the amendment of conditions of establishment should not constitute a full new
application as determined in the PDA.
It was suggested that there are twelve key issues that need to be addressed by
municipalities in respect of the PDA:

The land holdings and influence of Tongaat Hullett Company and their institutional development capacity in
implementing strategic projects has led some practitioners to comment that the group is more than a
municipality within the eThekwini municipality than a development arm of a private sector company.
This is a significant observation since there had been an expectation that these strategic projects would have
used the DFA rather the Ordinance as their procedural route for approval.
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•

•

•
•
•

•
•
•

•

There needs to be a clear indication from the municipalities about what is required for
applications e.g. what constitutes a rezoning, a subdivision or consolidation or a township.
Currently there is the approach that one size fits all, which is not instructive.
Similarity there needs to be guidelines regarding the content and requirements of a
consolidated application. There needs to be consideration of fee incentives in respect of
the consolidated applications that require subdivision, consolidation, removal of
restrictive conditions along with change of land use. Large scale development entails a
large financial investment and the suggestion has been made for a consideration for
special fees in large scale developments.
A set of criteria for what constitutes or is deemed to be a complete application needs to be
spelt by a municipality.
The need for a pre-submission process for applications for major developments only.
There needs to be timeous and clear acknowledgement of the receipt of applications by a
municipality. At the present the process is ad hoc and informal in nature, and is creating
uncertainty.
There needs to be a faster curtailed trajectory path for minor applications and they need to
be expedited quickly.
There needs to be increased communication between internal municipal departments in
regard to applications.
There needs to be strict adherence to internal time frames in the processing of the
applications within the municipality and if they are not adhered to, then the application
should be deemed to be approved.
There is a need for clarity about which sector departments are required to comment or
make input into applications and where they do not.

Clarity is required regarding application for changes to conditions of establishment.
•
•

There needs to be clarity on what appeal options are available at present when a decision
is made against an application.
There is a need for consistent communication between the parties submitting and
processing the application.

It was acknowledged that many of the issues raised in the presentation would be addressed by the
amendment to the PDA which is due out in 2012. Mr Wilkinson made the telling point that it
does not matter if a legislative framework like the PDA has deficiencies, a competent institutional
department can find ways to make it work. From the developer perspective, the PDA has some
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good aspects but the ability of the municipalities to engage with the new legal framework in an
optimal manner and make an enabling environment, has still to be evaluated.

7.3.7 Key Observations from the PDA Experience

From the interviews conducted with the various role players, officials and planning practitioners
in the participating municipalities, the following key points can be identified as having relevance
for the revision of the provincial PDA which is underway. Where there are points that relate the
national SPLUMB these have been included for academic interest.
•

•

•
•

•

•

•
•

•

Most respondents supported an enabling legislative framework at national sphere that
would allow flexibility and have some elements of prescription in regard to procedural
aspects and time frames.
It was agreed that the national planning framework should provide unitary guidance on
key planning related issues so that the general approach used for types of applications and
their procedures in different provinces would be similar.
Complex planning legislative frameworks do not provide an environment that is
conducive for investment, planning and development.
Most respondents felt that there should be a national legislative framework that enabled
and guided provincial statutes i.e. the PDA would be amended to fit the SPLUMB once it
had been finalised.
It has been suggested that planning legislation could follow a similar trajectory to that of
the environmental legislation where there is an overall enabling framework with
regulations and then a suite of related statutes to address different key planning matters.
One municipality felt that the national bill should be comprehensive in nature and that
there needed to be only one planning law to guide development. It is not necessary to
have both a provincial and national law for planning and development matters.
There is a need for a clear distinction between the roles and responsibilities of the
different spheres of government in respect of planning.
A wider and more comprehensive definition of what is encompassed by the definition of
‘municipal planning’ is needed. It was felt that the definition presented in the DFA
Constitutional Court judgment, while useful, was too narrow.
The principle of the need for an appeal process was agreed upon although there was some
debate about the sphere at which these applications should be lodged. One municipality
argued that this should be undertaken at the municipal level since to have appeals
assessed by the province may be unconstitutional. Most respondents supported the
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•
•

•

•
•
•

•

•

•
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placing of an Appeals Tribunal at the provincial level and made up of members with
relevant legal and planning related expertise.
There is a need for provincial planning norms and standards to be published in terms of
the PDA.
There was support for a fast track application procedure for projects related to the
identification of land and housing provision, and informal settlements in response to
natural disasters and strategic projects but with a set of key criteria that prevented the
process from being misused as had been the perceived case in the DFA.
Specific time frames for processing applications and obtaining sector inputs into
applications were considered important elements of the new law. Reference was made to
the DFA and its clear time lines for the consideration and approval of applications.
The exclusion of councillors from planning decision making bodies was considered a
good idea in principle but more difficult to implement in practice.
There is a need for combined single applications for development rather than the
duplication of spatial and environmental planning as is presently the case.
It was suggested that both environmental and spatial planning should be officially linked
together under a single ministry to allow for integration. In some instances, a concern has
been raised that spatial planning has become the poor relative to environmental planning
rather than its counterpart. Perhaps the issue of delegation of reviewing Environmental
Authorisation to those municipalities with the relevant skills, which is allowable in terms
of NEMA, can be revisited61PT.
An alternative option was that there should be the delegation of environmental approval
to the local municipalities where there is capacity to allow for a single integrated
development application process.
Detailed Environmental Management Framework plans need to become a mandatory
component of strategic plans prepared at local level. It is argued that if the environmental
and natural resource aspects are finalised then the identification of areas for physical
development are easier to define and there is more certainty. In some instances an
approved Environmental Management Framework (EMF) would identify areas for
development which could be exempt from additional environmental scoping or EIAs.
Municipalities require a Land Use Management System that allows flexibility to develop
a suite of local level plans that suits their requirements. In KwaZulu-Natal, both

This delegation was attempted in eThekwini without success which leaves the question somewhat
unanswered.
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•

•

•

•

•

eThekwini and Msunduzi have developed additional plans to bridge the gap between the
SDF and Schemes. This approach differs from the main model of the SDF, Land Use
Framework and Scheme suggested originally but addresses the complexity of the two
main metropolitan areas of the province.
Enforcement is a critical component of the scheme but should not require that planning
staff become the equivalent of the Sheriff of the Court in the process. Whilst
municipalities have law enforcement departments the method of serving notices needs
reconsideration.
There is a need for an advertising process that is compliant with the Promotion of
Administrative Justice Act in terms of allowing public participation that is fair. However
the current 100 metre requirement is considered over zealous in nature, particularly for
small scale developments like tuck shops and home businesses.
One of the key issues which is pertinent to the PDA and which was not mentioned by any
of the participants is the interrelationship of the Act and the Ingonyama Trust Land.
There is an explicit focus on the urban issues and a cursory acknowledgement that the
PDA applies and will be used for developments outside the scheme.
The PDA repealed other routes for development and thereby compelled the use of new
Act ‘almost overnight’, but had not anticipated the backlog of other applications and
processes from the newly repealed laws. This has required the reinstatement of the
Commission to address appeal applications lodged under the Natal Town Planning
Ordinance.
The PDA does not address the matter of provincial or municipal SDFs or the content of
them and simply addresses the issue of a conflict between the adoption of a scheme and
an IDP (which includes the SDF). This is a gap that requires additional attention in the
review of the Act although a counter argument can be ventured that this was not part of
the PDA and is dealt with in the Municipal Systems Act.

8.0 Concluding Comments
One of the intended outcomes of this research was to establish how the implementation of the
PDA would inform the review process of the existing Act or an alternative provincial legislative
framework. The research undertaken in KwaZulu-Natal has provided detailed information in
terms of the expectations of officials and practitioners namely that there is a need for a flexible
legislative and procedural system that is:
•
•

Based on a common vision shared by province and municipalities;
Clearly defines provincial/municipal planning ;
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•
•
•
•
•

Includes principles – amenity, need/desirability;
Provides norms and standards;
Has prescriptive elements for applications, time periods and institutional aspects;
Provides clarity on requirements for different application types – based on impact; and,
Provides for a deemed to be approved option.

The PDA is a legislative ‘work in progress’ and has been judged somewhat unfairly by the
making of comparisons with the Natal Town Planning Ordinance which has had a period of more
than fifty years to address planning and development issues in the province. Much has been
made of the shortcomings of the Act and perhaps this is indicative of the open level of debate that
is a characteristic of the provincial practitioners and officials challenging this terrain. There are
also many aspects of the PDA that require acknowledgement namely:
•

•

•

•
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The PDA is the product of a long period of preparing a provincial law which emerged in a
time when there was little in the way of national guidelines or an alternative framework
for reference62PT. It emerged out of a recognized need that the planning and development
challenges being encountered in KwaZulu-Natal required a new approach and that the
Ordinance for all its merits would not be sufficient or carried too much history to be used.
It is a new provincial Act and has only been in implementation for a year. As with any
statute there is the need for amendment and revision which is ongoing, and related to
lessons from practice.
The openness of the officials who crafted the new provincial PDA and now are willing to
participate in an open robust debate with the municipalities and practitioners regarding its
review is a unique advantage of the province’s planning legislative process.
The drafting and implementation of the PDA has been driven by the province – in its first
stages by both the department and the Commission and in the latter stages by the officials
of COGTA who have driven its finalisation and implementation in a period of uncertainty
and against a backdrop of institutional challenges.

The national Land Use Management Bill which was to create this national framework was also ten years in the
making and when presented to parliament was referred back for redrafting.
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•

•

•

•

•

•

The PDA was promulgated prior to the Constitutional Court’s ruling on the DFA and
officials now have to retroactively reconsider some aspects of Act e.g. the Appeals
Tribunal to ensure that the Act is aligned with the ruling regarding ‘municipal planning.’
The ongoing training and skill development programme being facilitated by COGTA to
fulfil their role of supporting the municipalities through monitoring and evaluation of the
implementation of the Act.
The emphasis on the need for professional registered planner to assess applications
prepared in terms of the PDA is a good intention but may have gone too far in that it
requires planners to certify that applications are compliant with the Act and be heavily
sanctioned should they get this wrong. The verification of the merits of an application
and whether it has addressed pertinent issues of planning and development thoroughly are
entirely different to being a gatekeeper for legislation.
The province has acknowledged some key implementation aspects of the PDA and
recognized that there is differentiated capacity and availability of professionally registered
planners in smaller municipalities. The introduction of the DPSS as highlighted in the
example of uMngeni is indicative of strategies to address this institutional capacity
problem.
The principle of having a unitary law and application system for planning and
development is a good one but requires additional flexibility to address the variations
found in different types of applications and different capacities of municipalities.
The Land Use Management System introduced in terms of other legislative frameworks
has continued to evolve through practice and has enough flexibility to adapt to the PDA
and its review parallels that of the Act.

In the final analysis, the implementation KwaZulu-Natal Planning and Development Act
represents the new, if imperfect, face of provincial planning and development law. It is one from
which lessons can be learnt and best practice drawn. The intention of this research project has
been to highlight the challenges and advantages of the new Act as it is viewed through the
implementation experience of municipal officials, planning and development practitioners,
attorneys and provincial representatives. KwaZulu-Natal has a history in planning and
development which is rich, diverse and often innovative. In this regard the PDA is characteristic
of the province’s legacy and future endeavours in what is becoming contested space – legislative
frameworks for planning and development.
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Appendix 1: Overview of Legislation

SPHERE OF

ACT/BILL/STATUTE/REGULATION

GOVERNMENT
National

The Constitution of the Republic of South
Africa Act

RESPONSIBLE
DEPARTMENT
Office of
President

APPLICATION TO LAND USE PLANNING

•

Chapter 2 Bill of Rights

•

Sections 24, 25 and 26 (address the
environment, property rights and housing

•

Schedule 4 –

•

Part A -Planning is a concurrent function
shared by the national and provincial
spheres of government.

•

Part B - outlines local government
matters subject to section 155(3)
including municipal planning
Schedule 5 outlines exclusive areas of
provincial competencies and includes
provincial planning

(Act No. 108 of 1996)

•

•

ADDITIONAL COMMENTS

•

Creates an
overarching legislative
framework in terms of
which all other
legislation must
comply.

Places a duty on the Municipalities to be
developmental
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

•

Provides for cooperative governance

•

Recognizes Traditional leaders

ADDITIONAL COMMENTS

PLANNING
National

National

Physical Planning Act, Act No. 125 of
1991

Department of
Rural
Development and
Land Reform

(intended to be repealed by National
Land Use Bill)

(DRDLR)

Expropriation of Mineral Rights
(Township) Act No. 96 of 1969

Department of
Mineral
Resources

• Promotes orderly physical development
• Provides for preparation of national and
regional development plans and urban
structure plans by various authorities
responsible for physical planning
•

Relates to urban land falling within an
existing or proposed township. Empowers
the Premier of the Province to
expropriate mineral rights from a private
owner if a township is to be developed
and the person will not surrender the
rights.

•

Expropriation carried out for the public
good at the request of the owner of the
land or at the request of any person
having an interest in the establishment of

(DMS)

• To be repealed by the
National Land Use Bill
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

a township on the land.
National

Less Formal Townships Establishment Act
(Act No. 113 of 1991)

Department of
Rural
Development and
Land Reform

• Shortened procedures for the designation,
provision and development of land and
establishment of townships

(DRDLR)

National

Upgrading of Land Tenure Rights Act (No
112 of 1991)

Department of
Rural
Development and
Land Reform

• Makes provision for the upgrading of lesser
forms of title such as leasehold, deed of
grant, quitrent and PTO certificates in or
outside formal urban townships.

(DRDLR)

• It requires that the land be surveyed for
the preparation of a diagram and the title
be registered by the Deeds Registrar.
• Makes provision for the upgrading or
formalization of townships where a
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

General Plan already has been registered.
• A recent amendment to the Act has made
section (13) of 24 B applicable dealing with
the compilation and updating of registers
applicable nationally
National

Development Facilitation Act (Act No. 67
of 1995)

Department of
Rural
Development and
Land Reform
(DRDLR)

• General Principles for land development
• Land Development Objectives
 Spatial development
 Spatial integration
 Sustainability
 Bulk infrastructure planning
 Settlement density
 Land Use Control
 Development strategies
 Administrative structures
• Housing delivery
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

AGRICULTURAL RESOURCES
National

The Sub-Division of Agricultural Land Act
(Act No. 70 of 1970)

Department of
Agriculture,
Forestry and
Fisheries

•

Applicable to all agricultural land
regardless of a Land Use or Town
Planning Scheme extending over it.

•

Land has to be released by the
Department of Agricultural for
development purposes

(DOAFF)

National

Subdivision of Agricultural Land Act
Repeal Act
(Act No. 64 of 1998)

Department of
Agriculture,
Forestry and
Fisheries
(DOAFF)

•

Intended to repeal Act 70 of 1970 which
deals with the sub-division of land utilised
for agriculture.

•

Currently being revised as part of the
preparation of the Draft Sustainable
Utilization of Agricultural Resources Bill
2003

•

Could be used to allow
or prevent the
conversion of land to
other uses in
inappropriate
locations – e.g. as an
additional regulatory
mechanism

•

Is now impacting on
the extend of the
adoption and
extension of Schemes
in terms of the PDA

•

Statute has never
been enacted.
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

•
National

Conservation of Agricultural Land Act
(Act No. 43 0f 1983)
CARA

Department of
Agriculture,
Forestry and
Fisheries

•

Peri-urban land and development areas.
This Act provides for the conservation of
natural agricultural resources of the
Republic, by maintaining the production
potential of land, by combating and
preventing erosion and weakening or
destruction of the water resources, and
by the protection of the vegetation and
the combating of weeds and invader
plants.

•

The Act does not apply to, inter alia, and
land in urban areas, even if it was
previously for agricultural purposes
(except where plants are concerned).

•

It does not apply to former land holdings
of the South African Development Trust
(SADT) -Trust Towns, or to the prevention
of urban development of agricultural
land. The legislation acts mainly as
control measures and assistance schemes

•

Notice 2485 of 1999 – list of Invasive

(DOAFF)
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

Plants
National

Provision of Certain Land for Settlement
Act
(Act No. 126 of 1993)

Department of
Agriculture,
Forestry and
Fisheries

•

This Act provides for the development of
land for rural communities, with State
assistance. It is viewed as complimentary
to Less Formal Townships Establishment
Act (Act No 113 of 1991)

•

Makes provision for the establishment of
incentive programmes, prescribes
standards, control measures and law
enforcement to ensure sustainable
development, the utilization,
management and protection of the
natural agricultural resources in a manner
that is supportive of biodiversity and
which combats desertification.

•

The bill defines “agricultural land” means
any land which is or may be used for
agricultural purposes excluding land
which the Minister, after consultation
with Ministers responsible for Land
Affairs, Water Affairs, Mineral Affairs, and
Environmental Affairs and the MEC

(DOAFF)
National

Draft Sustainable Utilization of
Agricultural Resources Bill 2003

Department of
Agriculture,
Forestry and
Fisheries
(DOAFF)

•

Status to be
determined
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

concerned, has excluded by notice in the
Gazette from the provisions of this Bill.
LAND
National

Removal of Restrictions Act
(Act No. 84 of 1967)

(intended to be repealed by National
Land Use Bill)

National

Expropriation Act

Department of
Rural
Development
and Land Reform

•

Empowers the Premier to consider
application for the removal of restrictive
conditions of establishment and title.

•

All registered State and privately owned
land. Allows for the removal of restriction
conditions of title from the deed on
application.

•

On approval such conditions are
expunged from the title deed by the
Deeds Registrar

•

Used to regulate development of land in
urban and rural areas

•

All land required for public use.

(DRDLR)D
Delegated to the
Premiers Office

Department of
Public Works

• Has been amended by
the KwaZulu-Natal
Planning and
Development Act (Act
No. 6 of 2008)

(Act No. 63 of 1975)
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

(DPW)

National

Land Survey Act
(Act No 8 of 1997)

Department of
Rural
Development
and Land Reform

•

Forms part of the titling system of the
country.

•

Makes provisions for the survey of land
for alienation, consolidation and subdivision of land;

•

Make provision for the submission,
approval and amendment of General
Plans for townships and sub- division of
land.; and

•

Make provision for the preparation of
diagrams of individual parent and subdivisions.

•

To consolidate and amend the statutes
pertaining to the registration of Deeds.;

•

Establishes the national and regional
Deeds Registries Offices;

•

Relates to all land whether state or

(DRDLR)

National

Deeds Registry Act
(Act No. 47 of 1937).

Department of
Rural
Development
and Land Reform
(DRDLR)
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

privately owned that has been registered
and has a title deed.; and

National

Restitution of Land Rights Act
(Act No. 22 of 1994)

•

Reserves the rights to minerals on land
and provides for the writing in of
restrictive conditions as part of the title
deeds.

Department of
Rural
Development
and Land Reform

•

Makes provision for the restoration of
land to communities affected by racially
based legislation after 1913 through a
Land Claims Court - urban and rural land.

(DRDLR)

•

Amended the Abolition of Racially Based
Land Measures Act (Act No 108 of 1991).

•

Established the Land Claims Court to hear
applications for restitution and
compensation.

•

Makes provision for alternative forms of
compensation to communities and
individuals affected by racially based land
laws
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SPHERE OF
GOVERNMENT
National

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

Land Reform Labour Tenants Act (Act No.
3 of 1996)

Department of
Rural
Development
and Land Reform

APPLICATION TO LAND USE PLANNING

•

This Act enables labour tenants (in
occupation or with the right to use and
occupy on 2 June 1995 or a reinstatement
right thereto) and his or her family
members to retain use and occupation.

•

It provides for the acquisition of land and
rights in land by labour tenants;

•

There are various circumstances in which
right to use and occupy is terminated,
one of which is the acquisition by the
labour tenant of ownership/other rights
to land/compensation.

•

The legal registration of communities and
their rules – regulate administration and
use of communal land

•

Registration of land tenure rights
(community, family, household or person)

ADDITIONAL COMMENTS

(DRDLR)

National

The Communal Land Rights Act ( Act No.
11 of 2004)

Department of
Rural
Development
and Land Reform
(DRDLR)

•

Establishment of a communal land register

•

Conditions for the transfer of communal
land

•

Currently the subject
of a judicial challenge
lodged in the
Constitutional Court

•

No projects have been
initiated in KwaZuluNatal under this Act
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

•

Conversion of registered land tenure rights
into freehold

•

Comparable redress where tenure cannot
be secured

•

Eviction of a person whose tenure right
has been terminated

•

Establishment of land administration
committees – can be Traditional council

•

Establishment of land rights boards

•

Land dispute resolution process

ADDITIONAL COMMENTS
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

ENVIRONMENT
National

The National Environmental
Management Act (Act No .107 of 1998)

Department of
Environmental
Affairs
(DEA)

National

NEMA: Amendment Act (Act No. 8 of
2004)

• Provides National Environmental
Management Principles
• Integrated Environmental Management
• Environmental Management Plan

Department of
Environmental
Affairs

• Makes provisions for a list of new activities
for which environmental authorisation, is
required;

(DEA)

• Offences contravening such environmental
authorisation are listed;
• Punitive measures are listed for those who
refuse to comply with section 28(1) of
NEMA;
• Provides for the appointment of ,
environmental management inspectors
(EMI’s), and
• The cost recovery for services delivered by
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

competent authorities.

National

National

NEMA EIA Regulations

NEMA: Biodiversity Act
(Act No. 10 of 2004)

Department of
Environmental
Affairs

•

Amended The National Environmental
Management Amendment Act, 2004, (Act
No. 8 of 2004);

(DEA)

•

Made provision for the new EIA
regulations

•

Allowed a six month period for the
rectification of developments in
contradiction with the EIA regulations

•

To provide for the management and
conservation of South Africa’s biodiversity
within the framework of the National
Environmental Management Act, 1998 –
National biodiversity framework and
bioregional plans

•

The protection of species and ecosystems
that warrant national protection

•

The sustainable use of indigenous

Department of
Environmental
Affairs
(DEA)

102

SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

biological resources

National

NEMA: Protected Areas Act
(Act No. 57 of 2003)

Department of
Environmental
Affairs
(DEA)

•

The fair and equitable sharing of benefits
arising from bio-prospecting involving
indigenous biological resources

•

The establishment and functions of a
South African National Biodiversity
Institute

• To provide for the protection and
conservation of ecologically viable areas
representative of South Africa’s biological
diversity and its natural landscapes and
seascapes

• The establishment of a national register of
all national, provincial and local protected
areas

• The management of those areas in
accordance with national norms and
standards
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

• Intergovernmental cooperation and public
consultation in matters concerning
protected areas; and for matters in
connection therewith
National

NEMA: Integrated Coastal Management
Act

Department of
Environmental
Affairs

(act No. 24 of 2008)

•

Aims to preserve the ecological integrity of •
the coastline for future generations

•

Retaining the natural state of the coastline

•

Protects estuaries

•

Specifies that all new industrial,
commercial and residential development
can only take place 1000 m from the high
water mark on the coast

(DEA)

•

•

Makes provision for a
set of plans to manage
the coast, and estuaries
in an integrated and
sustainable manner

•

Promotes the ideas of
linked ecosystems

All agricultural land considered for
rezoning to other uses will have a limit of 1 •
kilometre from the high water mark

•

Places restriction on the development of
golf and leisure developments on the coast

•

Makes provision for national, provincial
and local coastal management

Addresses the
fragmentation of
habitats

•

Will influence the
development and use
of land along the
coastal edge
Requires the
development of a
plan which integrates
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

programmes

•

Restricts further development on land
already zoned for other uses if they conflict
with the provision of the coastal zoning
scheme

•

Can prohibit activities deemed to have a
adverse effect on the environment

with the local Scheme

HOUSING
National

Housing Act
(Act No. 107 of 1997)

Department of
Human
Settlements

•

Relates to Section 26 of the Bill of Rights
in the National Constitution

•

Prescribes the principles applicable to
housing development, to which bind all
spheres of government namely:-

•

The provision of as wide a choice of
tenure options and housing as an be
reasonably possible;

•

The consideration and addressing of the
impact on the environment;

•

To be based on integrated development

(DSH)

•

Promotes
sustainability and the
integrated
development
planning.
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

planning;
•

To be economically, fiscally, socially and
financially affordable and sustainable;
and

•

To provide for transparent
administration, accountability and equity
and which is based on the principles of
good governance?

•

The Act has seven parts namely: Provides general principles applicable
to housing development – describes
as the Housing Bill of Rights
 Outlines the roles and responsibilities
of national government,
 Indicates the roles and responsibilities
of provincial Government
 Establishes the roles and
responsibilities of Local Government
including the functions of
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

municipalities
 Outlines the financial arrangements
for housing development, establishes
the South African Housing Fund and
indicate how the allocation of money
to the provinces is to be undertaken
 Abolishes the National Housing Board,
and replaces it with the South African
Housing Development Board
(SAHDB). The SAHDB advises the
Minister of Housing on, and monitors
the implementation of, national
housing policy and the phasing out of
inequitable subsidies of the previous
dispensation.
 Provides general provision related to
the Act e.g. the delegation of
authority, the repeal of previous laws ,
the preparation of annual reports, the
short title and commencement of the
Housing Act
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SPHERE OF
GOVERNMENT
National

ACT/BILL/STATUTE/REGULATION

Housing Code of 2001 –

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

Department of
Human
Settlements

•

Takes its directive from the national
Constitution and provision of housing in
the Bill of Rights

(DHS)

•

Built on the vision of the Housing Act of
1997

•

Draws on the principles of the DFA in
respect of housing development

•

Provides seven strategies for housing
delivery namely:-

ADDITIONAL COMMENTS

 Stabilising the housing environment.
 Mobilising housing credit.
 Providing subsidy assistance.
 Supporting the people’s housing
process.
 Rationalising institutional capacity.
 Facilitating speedy release and
servicing of land.
 Co-ordinating government
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

investment in development
•

Makes provision for social housing

•

Rationalizes institutional roles and
responsibilities

•

Makes provision for social and rural
housing

LOCAL GOVERNMENT
National

Municipal Structures Act
(Act No. 117 of 1998)

Department of
Cooperative
Governance and
Traditional
Affairs

•

Section 84 of the Act outlines the roles
and functions of the District Council in
terms of integrated planning, service
provision and bulk infrastructure

•

IDPs and SDFs Land Use Management
Framework and Guidelines

(COGTA)
National

Municipal Systems Act
(Act No. 32 of 2000)

Department of
Cooperative
Governance and
Traditional
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

Affairs
(COGTA)
National

Municipal Property Rates Act
(Act No. 6 of 2004)

Department of
Cooperative
Governance and
Traditional
Affairs

•

Requires the Municipalities to create an
equal rating system for al land within
their jurisdiction including agricultural
land.

(COGTA)

LAND
National

Black Land Regulations R188 of 1969

Department of
Rural
Development
and Land Reform

•

Applicable to the administrative area
of KwaZulu
 Made provision for a Commissioner
to grant either quitrent or Permission

•

This set of regulations
is a remnant of
legislation related to
section 25(1) of the
Black Administration
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

(DRDLR)

ADDITIONAL COMMENTS

to Occupy (PTO) certificate to a
person occupying residential land in a
traditional council area.

Act 38 of 1927


National

Black Administration Township
Development Regulations
GN R 1886 of 1990

Department of
Rural
Development
and Land Reform

•

Development of Township on Trust
Land

•

Makes provisions for:-

•

This set of regulations
is a remnant of
legislation related to
the Black
Administration Act 38
of 1927

•

This set of regulations
is a remnant of
legislation related to
the Black
Administration Act 38
of 1927

 Township Establishment;

(DRDLR)

 Schemes ;and
 General Plans

National

Black Administration Land Use and
Planning Regulations
GN R 1888 of 1990

Department of
Rural
Development
and Land Reform
(DRDLR)

•

Makes provision for
 Land use management;
 Appointment of Planning Officers
 Structure Plans;
 New Town Planning Schemes
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

 Amendments to Schemes;
 Procedures for land use change –
consent
 Appeals;
 Enforcement; and,
 General Provisions

National

Land Restitution and Reforms Law
Amendment Act
(Act No. 63 of 1997)

Department of
Rural
Development
and Land Reform
(DRDLR)

• To amend the Land Restitution and
Reforms Law Act 1996 in line with the
provisions of the Constitution;
• Makes provision for the amendment of the
Restitution of Land Rights Act and the
Labour Tenants Act;
• Allows for the issuing of an interdict to
prevent the development of land;
• To extent the powers of the Land Claims
Court and an assessor investigating a claim;
• To allow the Minister to provided finance
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

for the development of land;
• To provide for the registration of land that
has been awarded in terms of a claim;
• To regulate the onus of proof for persons
categorized as “labour tenants’;
• To allow that no transfer duty is payable
for land transferred in the terms of the
Restitution of Land Rights Act

National

Land Use Management Bill

Originally with
the Department
of Cooperative
Governance and
Traditional
Affairs – moved
to the Office of
the President

• Makes provision for a national uniform
framework for zoning and land
use/planning schemes
• To establish principles for land
development and land use management

•

A new version of the
Bill is being drafted
and the responsibility
has been placed in the
Office of the President

• To provide for land use schemes;
• Establish relevant institutions e.g. Land
Use Tribunals, Appeals and Tribunals to
consider land use management
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

applications
• Repeal and rationalize planning and
development laws
• Bill was canned on the parliamentary
hearing and new statute is being drafted.

Ingonyama Trust Act, Act 3 of 1994 and
Ingonyama Trust Amendment Act
(Act No. 9 of 1997)

Sect. 2 amended by Communal Land
Rights Act

Department of
Cooperative
Governance and
Traditional
Affairs
(COGTA)

• Establishes Ingonyama Trust Board
• Transfers all land under former KwaZulu
Government to Ingonyama Trust
• Appointment His Majesty the King as
Trustee of the Trust

•

Permission is required
from the local Inkhosi
before lodging an
application for the
development with the
Ingonyama Trust
Board

• Transfers all R293 towns to Municipalities
• Transfers land used for state purposes to
National or Provincial Government –
schools, and clinics.
• In terms of Communal Land Rights Act the
Ingonyama Trust Board becomes Land
Rights Board for KZN
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

WATER AND FORESTRY
National

National Water Act

Department of
Water Affairs

(Act No. 36 of 1998)

•

(DWA)
Water Services Act,
•

(Act No. 108 of 1997)

• Development application
made in terms of land
Catchment Management Plans and
use are referred to the
Agencies;
department for
comment from the
Water Users Association;
applicant using the PDA
and by the DAEA to
Water Services Plan – provision and delivery
ensure that there is
of water services;
sufficient water capacity
Establishment of Water Services
to service new
Authorities; and,
developments.

The Acts make provisions for:-

•

•

• Sustainable Utilization Plans.

TRANSPORT
National

The Urban Transport Act

Department of
Transport

•

Core city and metropolitan areas - urban
land

(DOT)

•

Section 6(1) (a) – (b) and section 7 makes
provision for adequate urban transport

(Act No. 78 of 1977)
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GOVERNMENT

ACT/BILL/STATUTE/REGULATION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND USE PLANNING

ADDITIONAL COMMENTS

facilities and thereby the preparation and
implementation of transport plans

National

National Transportation Transition Act

Department of
Transport

• National Land Transport Principles and
Policy

(DOT)

• National Land Transport Strategic
Framework, Provincial Land Transport
Framework – including Infrastructure
Plan,Current Public Transport
Record,Operating License Strategy,
 Rationalization Plan,Public Transport
Plan, Integrated Transport Plan

(Act No. 22 of 2000)

• Sect. 18 (f) Integration of Transport and
Land Use Planning in terms of DFA or
similar Provincial law
• Sect. 29 (2) All persons bound by above
plans; no change in land use without
consent of Transport Planning Authority
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Provincial Legislative Overview

SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULAT
ION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND/ AND LAND USE PLANNING

ADDITIONAL COMMENTS

LAND/LAND USE
Provincial

KwaZulu Land Affairs Act

Department of the
Premier

(Act No. 11 of 1992)
Department of
Department of
Cooperative
Governance and
Traditional Affairs

• Relates to urban and rural land. Designation
of land for settlement and development of
both state and privately owned land inside
the administrative boundaries of KwaZulu.

• Repealed by the
KwaZulu-Natal Planning
and Development Act
(Act No. 6 of 2008)

• Applicable to land held under the Ingonyama
Trust and used for traditional agricultural
practices

(COGTA)

GOVERNANCE
Provincial

KwaZulu Amakhosi and
Department of
IsiPhakanyiswe Act 1990
Department of
and Amendment Act 1995 Cooperative
Governance and

Provides for establishment of
• Tribal Authorities (286)

• Still on the statute
books.
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULAT
ION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND/ AND LAND USE PLANNING

Traditional Affairs

• Communal Authorities (25)

(COGTA)

• Regional Authorities Provides for powers,
functions and duties of these Authorities with
regards to acquisition, control of, settlement
upon and development of land within the
jurisdiction of these Authorities

ADDITIONAL COMMENTS

PLANNING
Provincial

Town Planning Ordinance
No. 27 of 1949

Department of
Cooperative
Governance and
Traditional Affairs
(COGTA)

• Regulation and development of land in Natal
- rural and urban.
• Township Establishment Procedures
• Provides for the Package of plans - structure
plan, policy plan (budgetary) and town
planning schemes.

•

Repealed by the
KwaZulu-Natal
Planning and
Development Act (Act
No. 6 of 2008)

• Section 11(2) deals with applications on land
outside the boundaries of urban Town
Planning Schemes e.g. on agricultural
land
• Section 11(2) deals with applications on land
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULAT
ION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND/ AND LAND USE PLANNING

ADDITIONAL COMMENTS

outside the boundaries of urban Town
Planning Schemes e.g. on agricultural land

Provincial

KwaZulu-Natal Planning
and Development Act
(Act No. 6 of 2008)

Department of
Cooperative
Governance and
Traditional Affairs

•

Intended to rationalize planning and
development laws and regulations

•

Fully enacted in
January 2011

•

Provides a new framework for integrated
development planning and land use
management including the application and
management of Schemes

•

Repealed the former
Town Planning
Ordinance No. 27 of
1949

•

Provides a one application system to
address the need for a bulk package of land
use and development controls

•

Makes nor provision
for the consideration
of need and
desirability as a
criteria for approving
an application

•

Repealed the KwaZulu
Land Affairs Act (Act

(COGTA)
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULAT
ION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND/ AND LAND USE PLANNING

ADDITIONAL COMMENTS

No. 11 of 1992)
•

Repealed the
application of the
Development
Facilitation Act (Act
No. 67 of 1995) in
KwaZulu-Natal

•

Dissolved the
provincial Planning
and Development
Commission in 2010
(to be reinstated later
this year).

•

Development Tribunal
still in operation to
hear outstanding
applications

•

Appeals Tribunal not
established since their
role in relation to
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SPHERE OF
GOVERNMENT

ACT/BILL/STATUTE/REGULAT
ION

RESPONSIBLE
DEPARTMENT

APPLICATION TO LAND/ AND LAND USE PLANNING

ADDITIONAL COMMENTS

municipalities is still
being decided.

TRANSPORT
Provincial

KwaZulu-Natal Provincial
Roads Act

Department of
Transport

(Act No. 4 of 2001)

(DOT)

•

Approval of change of Land Use adjacent to
a Provincial Road or within 500m of the
intersection of a Provincial Road.

•

Advertising on provincial roads

•

Sub-division of land
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Appendix 2: A Detailed Overview of the KwaZulu - Natal Planning and Development Act No. 6 of 2008

CHAPTER
Chapter 1

TITLE

DETAIL OF CONTENTS

Definitions and Objects of the 1. Definitions
Act

Chapter 2

2. Objectives

Schemes
Part

1

provisions,

Introductory
contents,

legal

3. Purpose of scheme
4. Responsibility to prepare scheme

effect, review and record of
schemes

5. Contents of scheme
6. Status of scheme
7. Review of scheme
8. Record of schemes

Part 2: Adoption,

9.

replacement and amendment

10. Process for adoption, replacement or amendment of scheme

Persons who may initiate adoption, replacement or amendment of scheme

of scheme
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CHAPTER

TITLE

DETAIL OF CONTENTS
11. Duty to obtain professional evaluation and recommendation
12. Matters relevant in determining merits of proposed adoption, replacement or
amendment of scheme
13. Municipality’s decision on proposed adoption, replacement or amendment of
scheme
14. Persons to be informed of municipality’s decision for adoption, replacement or
amendment of scheme
15. Appeal against municipality’s decision on adoption, replacement or amendment of
scheme or failure to decide on amendment of scheme
16. Effective date of municipality’s decision on adoption, replacement or amendment of
scheme

Part 3: General principles for
development of land situated
inside area of scheme

17. General principles for development of land situated inside area of scheme
18. Duty to obtain professional evaluation and recommendation
19. Matters relevant in determining merits of proposed development of land
20. Municipality’s decision

Chapter 3

Subdivision

and

21. Subdivision or consolidation of land permissible only in accordance with this Chapter
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CHAPTER

TITLE
Consolidation of Land

DETAIL OF CONTENTS
22. Persons who may initiate subdivision or consolidation of land
23. Process for subdivision or consolidation of land
24. Duty to obtain professional evaluation and recommendation
25. Matters relevant in determining merits of proposed subdivision or consolidation of
land
26. Municipality’s decision on proposed subdivision or consolidation of land
27. Persons to be informed of municipality’s decision on proposed subdivision or
consolidation of land
28. Appeal against municipality’s decision on proposed subdivision or consolidation of
land
29. Effective date of municipality’s decision on proposed subdivision or consolidation of
land
30. Legal effect of approval of subdivision or consolidation of land that constitutes
alteration or amendment of general plan
31. Restriction of certain activities in relation to land for approved subdivision or
consolidation of land before compliance with conditions

124

CHAPTER

TITLE

DETAIL OF CONTENTS
32. Lodging of plans and documents with Surveyor-General pursuant to proposal for
subdivision or consolidation of land
33. . Lodging of plans and documents with Surveyor-General where land is subdivided or
consolidated by municipality
34. Lodging of deeds, plans and documents with Registrar of Deeds pursuant to proposal
for subdivision or consolidation of land and certificate of compliance with certain
conditions of approval before transfer of land
35. Lodging of deeds, plans and documents with Registrar of Deeds where land is
subdivided or consolidated by municipality
36. Transfer of roads, parks and other open spaces
37. Lapsing of approval for subdivision or consolidation of land

Chapter 4

Development

of

Land

situated outside the scheme

38. Development of land situated outside area of scheme permissible only in accordance
with this Chapter
39. Persons who may initiate development of land situated outside area of scheme
40. Process for development of land situated outside area of scheme
41. 41. Duty to obtain professional evaluation and recommendation
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CHAPTER

TITLE

DETAIL OF CONTENTS
42. Matters relevant in determining merits of proposed development of land situated
outside area of scheme
43. Municipality’s decision on proposed development of land situated outside area of
scheme
44. Persons to be informed of municipality’s decision on proposed development of land
situated outside area of scheme
45. Appeal against municipality’s decision on proposed development of land situated
outside area of scheme
46. Effective date of municipality’s decision on proposed development of land situated
outside area of scheme
47. Legal effect of approval of development of land situated outside area of scheme that
constitutes alteration or amendment of general plan
48. Restriction of certain activities in relation to land for approved development situated
outside area of scheme, before transfer occurs
49. Lapsing of approval for development of land situated outside area of scheme

Chapter 5

Phasing or Cancellation of 50. Phasing or cancellation of approved layout plans permissible only in accordance with
this Chapter
Approved Layout Plans for
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CHAPTER

TITLE

DETAIL OF CONTENTS

subdivision or development 51. Persons who may initiate phasing or cancellation of approved layout plan
of land

52. Process for phasing or cancellation of approved layout plan
53. Duty to obtain professional evaluation and recommendation
54. Matters relevant in determining merits of proposed phasing or cancellation of
approved layout plan
55. Municipality’s decision on proposed phasing or cancellation of approved layout plan
56. Persons to be informed of municipality’s decision
57. Appeal against municipality’s decision
58. Effective date of municipality’s decision
59. 59. Legal effect of approval of phasing or cancellation of approved layout plan

Chapter 6

Alteration, Suspension and
Deletion of Restrictions in

60. Alteration, suspension and deletion of restrictions relating to land permissible only in
accordance with this Chapter

relating to Land

61. Persons who may initiate alter, suspend or delete restrictions relating to land
62. Process for the alteration, suspension or deletion of restriction relating to land
63. Duty to obtain professional evaluation and recommendation
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CHAPTER

TITLE

DETAIL OF CONTENTS
64. Matters relevant in determining merits of proposed alteration, suspension or
deletion of restriction relating to land
65. Municipality’s decision on proposed alteration, suspension or deletion of restriction
relating to land
66. Persons to be informed of municipality’s decision on proposed alteration, suspension
or deletion of restriction relating to land
67. Appeal against municipality’s decision on proposed alteration, suspension or deletion
of restriction relating to land
68. Effective date of municipality’s decision on proposed alteration, suspension or
deletion of restriction relating to land
69. Lodging of deeds, plans and documents with Registrar of Deeds pursuant to proposal
for alteration, suspension or deletion of restrictions relating to land and certificate of
compliance with certain conditions of approval
70. Lodging of deeds, plans and documents with Registrar of Deeds where municipality
initiated alteration, suspension or deletion of restriction relating to land

Chapter 7

General Principles for
Permanent Closure of

71. General principles for permanent closure of municipal roads or public places
72. Duty to obtain professional evaluation and recommendation

Municipal Roads and Public
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CHAPTER

TITLE

DETAIL OF CONTENTS
73. Matters relevant in determining merits of permanent closure of municipal roads or
public places

Places

74. Municipality’s decision on proposal to permanently close municipal road or public
place
Chapter 8

Enforcement
Part

1:

penalties

Offences

and 75. Offences and penalties in relation to municipality’s scheme, subdivision or
consolidation of land, contemplated in Chapter 3, development of land
contemplated in Chapter 4, phasing or cancellation of approved layout plan
contemplated in Chapter 5, and alteration, suspension or deletion of restrictions in
relation to land contemplated in Chapter 6
76. Additional penalties
77. Offences and penalties for obstructing Appeal Tribunal or municipality from
exercising their powers under this Act
78. Prosecution of corporate bodies and partnerships

Part 2: Contravention notices, 79. Contravention notice served on persons suspected of certain offences under Act
prohibition orders and urgent 80. Contents of contravention notices
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CHAPTER

TITLE

DETAIL OF CONTENTS
81. Prohibition orders issued by municipality and other actions respect of persons
committing or having committed certain offences

prevention orders

82. Contents of prohibition orders
83. Display of prohibition order notice on land
84. Urgent prevention orders
85. Contents of urgent prevention orders
86. Display of urgent prevention order notice on land

Part

3:

Misconduct

by 87. Misconduct by officials acting in official capacity

officials acting in official
capacity
Part 4: Offence and

88. Offence and misconduct by registered planner advising municipality

misconduct by registered
planner advising municipality
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CHAPTER

TITLE
Part 5: General provisions

DETAIL OF CONTENTS
89. Subsequent application for authorisation of activity
90. Power of entry for enforcement purposes
91. Warrant of entry for enforcement purposes
92. Observance of confidentiality pertaining to entry for enforcement purposes
93. Persons who may approach High Court for enforcement of rights granted by Act
94. Municipality may apply to Court for demolition, removal or alteration of buildings,
structures or works, or for rehabilitation of land

Chapter 9

Compensation

95. Compensation arising from adoption of provisions of schemes
96. Compensation arising from implementation of provisions of schemes
97. Compensation arising from suspension or removal of restrictions
98. Compensation arising from wrongful and intentional or negligent service of urgent
prevention orders
99. Amount of compensation

Chapter 10

KwaZulu-Natal Planning and
Development Tribunal
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CHAPTER

TITLE

DETAIL OF CONTENTS

Part 1: Constitution of

100.

Establishment of KwaZulu-Natal Planning and Development Appeal Tribunal

KwaZulu-Natal Planning and

101.

Seat and sittings of Appeal Tribunal

102.

Appeal Tribunal to function independently, impartially and free from outside
influence or interference and declaration of financial or other interests by
members

103.

Membership of Appeal Tribunal

104.

Disqualifications for membership of Appeal Tribunal

105.

Procedure for appointment of members of Appeal Tribunal

106.

Appointment of members of Appeal Tribunal

107.

Term of office, remuneration and terms and conditions of appointment of
members of Appeal Tribunal

108.

Removal, vacancies and resignation from office

109.

Chairperson of Appeal Tribunal

110.

Constitution of the Appeal Tribunal for purposes of hearing appeal

111.

Recusal

Development Appeal Tribunal
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CHAPTER

TITLE

Part 2: Lodging of
memorandum of appeal,
lodging of responding
memorandum and setting
down

DETAIL OF CONTENTS
112.

Administrative support and accommodation

113.

Lodging of memorandum of appeal

114.

Lodging of responding memorandum

115.

Setting down of appeal for hearing

116.

Withdrawal of appeal or opposition to appeal

of appeal hearing
Part 3: Site inspection and 117. Powers of Appeal Tribunal regarding site inspections
hearing of appeal

118. Powers of Appeal Tribunal with regard to witnesses
119. Issuing and service of subpoena
120. Procedure at hearings of Appeal Tribunal

Part 4: Decision of Appeal 121. Decision of Appeal Tribunal
Tribunal

122. Reasons for decision of Appeal Tribunal
123. Notification of outcome of appeal
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CHAPTER

TITLE

DETAIL OF CONTENTS
124. Legal effect of decision of Appeal Tribunal

Part 5: Application for late 125. Application to Appeal Tribunal for late lodging of appeal
lodging of appeal

126. Opposition to late lodging of appeal
127. Matters relevant in determining merits of late lodging of appeal
128. Decision on application for late lodging of appeal
129. Notice of decision on application for late lodging of appeal

Part 6: General matters

130. Proceedings before Appeal Tribunal open to public
131. Witness fees
132. Costs
133. Offences in connection with proceedings before Appeal Tribunal
134. Registrar of Appeal Tribunal to keep records relating to appeals

Chapter 11

Provincial Planning Norms
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CHAPTER

TITLE

DETAIL OF CONTENTS

and Standards
Part 1: Introductory
provisions, contents, legal
effect of provincial planning
and development

135. Responsibility to prepare provincial planning and development norms and
standards

norms and standards

137. Contents of provincial planning and development norms and standards

136. Purpose of provincial planning and development norms and standards

138. Legal effect of provincial planning and development norms and standards
Part 2: Adoption of provincial
planning and development
norms and standards

139. Initiation of provincial planning and development norms and standards
140. Contents of consultation paper
141. Approval of consultation paper
142. Notice of consultation paper
143. Review of draft provincial planning and development norms and standards
144. Adoption of provincial planning and development norms and standards
145. Notice of provincial planning and development norms and standards

Part 3: Amendment of
provincial planning and

146. Initiation of amendment to provincial planning and development norms and
standards
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CHAPTER

TITLE
development norms and
standards

DETAIL OF CONTENTS
147. Appointment of Steering Committee to amend provincial planning and
development norms and standards
148. Notice of proposed amendment to provincial planning and development norms
and standards
149. Review of proposed amendment to provincial planning and development norms
and standards
150. Adoption of amendment to provincial planning and development norms and
standards
151. Notice of amended provincial planning and development norms and standard

Part 4: Withdrawal of
provincial planning and
development norms and
standards

152. Initiation of withdrawal of provincial planning and development norms and
standards
153. Withdrawal of provincial planning and development norms and standards
154. Notice of withdrawn provincial planning and development norms and standards

Chapter 12

General Provisions
Part 1: Delegations and
agency agreements

155. Delegations by responsible Member of the Executive Council
156. Delegations by municipality
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CHAPTER

TITLE

DETAIL OF CONTENTS
157. Agency agreements between municipalities for performance of functions in terms
of Act

Part 2: General matters

158. Service of documents
159. Calculation of number of days
160. Access to information
161. Application of Act
162. Amendment and repeal of laws
163. Transitional arrangements and savings
164. Short title and commencement

Schedule 1

Application Procedures

Part 1 Applicant procedure for applicants
Part 2 Procedure for municipality

Schedule 2

Laws Amended or Repealed

Schedule 3

Transitional Measures for
Pietermaritzburg Extended
Powers Ordinance, 1936

Part 1: Final decisions in terms of the Pietermaritzburg Extended Powers Ordinance, 1936
Part 2: Decisions not finalised in terms of the Pietermaritzburg Extended Powers
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CHAPTER

TITLE

DETAIL OF CONTENTS
Ordinance, 1936, before the commencement of this Act

Schedule 4

Transitional Measures for
Ordinance

Part 1: Final decisions in terms of Ordinance
Part 2: Decisions not finalised in terms of Ordinance before commencement of this Act

Schedule 5

Transitional for Removal of
Restrictive Conditions Act
and Deletion of Certain
Restriction in respect of Land
by operation of Law

Part 1: Final decisions in terms of Removal of Restrictions Act
Part 2: Decisions not finalised in terms of Removal of Restrictions Act before
commencement of
this Act
Part 3: Deletion of certain restrictions in respect of land by operation of law

Schedule 6

Transitional Measure for
Durban Extended Powers
Consolidated Ordinance,
1976

Part 1: Final decisions in terms of Durban Extended Powers Consolidated Ordinance, 1976
Part 2: Decisions not finalised in terms of Durban Extended Powers Consolidated
Ordinance,
1976, before commencement of this Act
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Appendix 3: Overview of Interview Participants

Interviews

1. An interview with John Lang and Isabel Hooyberg-Smuts who are town and regional
planners based in Durban and specialise in the production and revision of IDPs and SDFs,
statutory planning applications and planning law. John has been integrally involved with
the amendments to the Town Planning Ordinance prior to 2009 and has commented
extensively on the various drafts of the Planning and Development Act. During a lengthy
interview valuable information regarding perceptions about both the positive and negative
perceptions about the phasing out of the Natal Planning Ordinance and the
implementation of the new KwaZulu-Natal Planning and Development Act were
discussed. These views are reflected in the findings presented in this report.

2. A short telephonic interview conducted with David Briginshaw a planner employed at the
firm The Planning Initiative (TPI) based in Durban (4PthP April 2011). In late 2010, The
Planning Initiative and Mike Kahn Consultancy were appointed by the Department of
Cooperative Governance and Traditional Affairs (COGTA) to undertake a review of the
provincial Land Use Management Systems (LUMS) Manual. This review was considered
necessary since there have been advances in the application of the LUMS model and new
examples of best practice could be drawn upon. More importantly the implementation of
the KwaZulu-Natal Planning and Development Act has created a new legal framework for
the consolidation, conversion and review of previous Town Planning Schemes into the
new model Scheme proposed by the Act. Although the project has been delayed by a
month a recent workshop with planners, practitioners and municipal officials provided
useful information about the effectiveness and use of previous LUMS manuals and the
challenges faced by these actors in engaging with planning at the municipal level.

3. An interview conducted with Peter Jewell who is a town and regional planner based in
Pietermaritzburg (5PthP April 2011). Peter specialising in the preparation of the Schemes
in terms of the LUMS model, DFA applications and has prepared twenty five applications
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in terms of the requirements of the Planning and Development Act. The interview
provided useful information in the arena of planning practice and engaging with the Local
Municipalities around the procedural aspects of planning law in KwaZulu-Natal.

4. Dr Felicity Kitchin – the project manager appointed by the Department of Cooperative
Governance and Traditional Affairs responsible for the compilation of the KwaZulu-Natal
Planning and Development Manual (24PthP April 2011). Dr Kitchen raised the point that
there seemed to be a level of confusion regarding the target group for the manual. Once
the draft manual was completed it was reconstructed by officials from being a user
friendly document to a legalistic explanation in the department without reference to the
consultants and this resulted in a product that did not mirror the intentions of the
consultants appointed to undertake the work.

5. An interview with two senior officials from the Land Administration Department of the
Department of Cooperative Governance and Traditional Affairs to identify the number of
applications lodged under the appeal option of the Natal Town Planning Ordinance (No.
27 of 1949) and the Development Facilitation Act (Act No. 67 of 1995) which still require
processing (9PthP April 2011 at the Mayville offices in Durban).

6. A joint interview with Mr Gert Roos – the main author of the KwaZulu-Natal Planning
and Development Act and Mr. Ross Hoole from the regional Department of Rural
Development and Land Reform where a back-to back discussion was held comparing the
new national Spatial Land Use Management Bill and the Planning and Development Act.
Part of this interview included a discussion on the impact of the new act on provincial and
municipal plans and planning activities from the COGTA perspective. (Completed 20PthP
June 2011)

7. An interview with officials from the eThekwini Development Planning Department of the
metropolitan council and her counterpart in Pietermaritzburg to ascertain what impact the
change in planning legislation has had on the submission of land use applications and
other plans. An outline of the key project questions were posed to the officials during a
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two hour interview which also addressed current institutional capacities within the metro
council and how this may impact on their capability to engage with planning legislative
developments. Another topic raised was the suite of plans utilised by eThekwini which
differs from the model presented in the provincial Blue Book Manual. Views were shared
on the potential implementation of the national Spatial and Land Use Management Bill
which will be highlighted in the following sections. eThekwini Municipality has sent a
copy of their legal opinion regarding the national bill to the consultant as a reference
document for the project.

8. Professor Jeremy Ridl is a professor of law and a private environmental consultant who
practices in both the planning and environmental spheres of development. Specifically
Professor Ridl discussed the comprehensive versus framework approach to law, and
whether there was a need for the inclusion of prescriptive aspects in a new provincial
framework. As part of the discussion, the interrelationship of environmental and spatial
planning in development.

9. Key officials in dealing with planning and development in the Msunduzi
(Pietermaritzburg) municipality in both the strategic and development planning
departments of the municipality. The challenges of implementing a new provincial law in
a context of severe financial and institutional constraints were interesting and emphasised
the interrelationship between the legal and institutional aspects of province statutes.

10. Officials in the provincial Department of Agriculture and Environmental Affairs (DAEA)
to gauge the impact of the new legislation on applications being processed in the
department.
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